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AN ACT RELATING TO COURTS, OFFICERS OF JUSTICE, AND CIVIL 

PROCEEDING& 

Passed June 2, 1876 ; three-fifths being present. 

The People of the State of New Torkf represented in Senate and 
Assembly f do enact as foUows : 



CHAPTER I. 

GENERAL PROVISIONS RELATING TO COURTS, AND THE 

MEMBERS AND OFFICERS THEREOF. 

TITLE I. — ^Thb courts of the state; their general powers and 

ATTiUBUTES, AND GENERAL REGULATIONS PERTAINING TO 
THE EXERCISE THEREOF. 

TITLE II. — Provisions op general application, relating to the 

JUDGES, AND CERTAIN OTHER OFFICERS OF THE COURTS. 



TITLE I. 

T?ie courts of the State; their general powers and attribitteSf and general 

regvlaMons pertaining to the exercise thereof. 

Abticlb 1. Enumeration and classification. 

2. General powers and attributes of the courts. 

3. Miscellaneous provisions relating to the sittings of the courts. 



ARTICLE FIRST. 

Enumbbation and Classifioatiov. 

SBcnoir 1. Courts. 

2. Courts of record enumerated. 

3. Courts not of record. 

4. General provision as to jurisdiction, etc. 

Section 1. The courts referred to in this act, are enumerated in the courts 
next two sections. 

1 
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§§2-4. COURTS. [chap, i 

Conrto of § 2. Bach ot the foOowing courts of the State is a eonrt of record: 
^|^|2^^ 1. The court for me trial of impeachments, 

atad. ' 2. The court of ap^^abl^: 

3. The supreme eopfL t. * 

4. A drcmtv^^Nortuueach county. 

5. A cqcuft if^et and terminer in each county. 

d^/^fi^*. court *of common pleas for the city and county of 
•. • *•• :New York. 
.• •. \ •. 7/ The superior court of the city of New York. 
/*•,*:*]<; '-''iB. The court of general sessions of the peace in and for the 
•.*•*.** city and county of New York. 

9. The superior court of Buffalo. 

10. The city court of Brooklyn. 

11. The city court of Lon^ Island city. 

12. The city court of Yonkers. 

13. A county court in each county, except New York. 

14. A court of sessions in each county, except New York. 

15. The marine court of the city of New York. 

16. The mayor's court of the city of Hudson. 

17. The recorder's court of the city of Utica. 

18. The recorder's court of the city of Oswego. 

19. The justices' court of the city of Albany. 

CwBtiMit • g 3, Each of the following courts of the State is a court not of record : 

1. A surrogate's court in each county. 

2. Courts of justices of the peace in each town, and in certain 

cities and villages. 

3. Courts of special sessiOD3 of the peace in each town, and in 

certain cities and villages. 

4. The district courts in the city of New York. 

6. The police courts in certain cities and villages. 

6. The justices' court of the city of Troy. 
Oei^ai § 4. Each of those courts shall continue to exercise the jurisdiction 

^M^toja- and powers now vested in it by law, and according to the course and 
rii^odRi, practice of the court, except as otherwise prescribed in this act. 
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ARTICLE SECOND. 
Gbnbbal Powbbs akd Attribiitbs of thb Courts. 

Bbotion 5. The rittings of courts to be public. 

6. Courts not to sit on Sunday, except in special cases. 

7. General powers of courts of record. 

8. Criminal contempts defined. 

9. Punishment for criminal contempts. 

10. Such contempts in view of court ; how punished, etc. 

11. Requisites of commitment. 

12. Preceding sections limited. 

18. Indictment, if offence is indictable. 

14. Contempts punishable civilly. 

15. No pumshment for non-payment of interlocutory costs. 

16. Id. ; money due upon a contract. 

17. Rules of courts of record, how made and revised. 

18. Rules to be published. 

19. Courts to order calendar printed. 

20. Expense to be a county charge. 

21. Certidn papers may be destroyed. 

22. Writs, eto., in name of the people, and in English ; abbreviations. 
28. Id. ; teste and return. 

2 
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24. Id. ; to be subscribed or indorsed. When error, etc, not to vitiate. 

25. No discontinuance by reason of vacancy, etc. 

26. In New York, one judge may continue proceedings commenced before 

another. 

27. Pi*ovisions respecting the seals of courts. 

28. Seals of counties. 

29. What is a sufficient sealing. 

30. New seals. 

§ 5. The sittings of a court are public, and any citizen may freely The sit- 
attend the same. , coiS^to 

§ 6. A court shall not be opened, or transact any business on Sun- be public. 
day, except to receive a verdict or discharge a jury. An adjournment ti^St^S^* 
of a court on Saturday, unless made after a cause has be^n committed Sunday, 
to a jury, must be to some other day than Sunday. But this section tveoFA^^ 
does not prevent the exercise of the jurisdiction of a magistrate, where <ia»^- 
it is necessary to preserve the peace, or, in a criminal case, to arrest, 
commit or discharge a person charged with an offence. 

§ 7. A court of record has power : General . 

1. To issue a subpoena, requiring the attendance of a person found courtTo?^ 
in the State, to testify in a cause pending in that court ; subject, how- record, 
ever, to the limitations, prescribed by law, with respect to the portion 

of the State, in which the process of a local court of record may be 
served. 

2. To administer an oath to a witness, in the exercise of the powers 
and duties of the court. 

3. To devise and make new process and forms of proceedings, 
necessary to carry into effect the powers and jurisdiction possessed 
by it. 

§ 8. A court of record has power to punish for a criminal contempt, Criminal 
a person guilty of either of the following acts, and no others : deSnedf 

1. Disorderly, contemptuous, or insolent behavior, committed during 
its sitting, in its immecUate view and presence, and directly tending 
to interrupt its proceedings, or to impair the refepect due to its authority. 

2. Breach of the peace, noise, or other disturbance, directly tending 
to interrupt its proceedings. 

3. Wilful disobedience to its lawful mandat|. 

4. Resistance wilfully offered to its lawful mandate. 

5. Contumacious and unlawful refusal to be sworn as a witness ; or, 
after being sworn, to answer any legal and proper interrogatory. 

6. Publication of a false, or grossly inaccurate report of its proceed- 
ings. But a court cannot punish as a contempt, the publication of a 
true, full, and fair report of a trial, argument, decision, or other pro- 
ceeding therein. 

§ 9. Punishment for a contempt, specified in the last section, may punish- 
be by fine, not exceeding two hundred and fifty dollars, or by imprison- ™?>^* **<>' 
ment, not exceeding thirty days, in the jail of the county where the co^mpts. 
court is sitting, or both, in the discretion of the court. Where a person 
is committed to jail, for the non-payment of such a fine, he must be • 

discharged at the expiration of thirty days ; but where he is also com- 
mitted for a definite time, the thirty days must be computed from the 
expiration of the definite time. 

§ 10. Such a contempt, committed in the immediate view and ^ch con- 
presence of the court, may be punished summarily ; when not so com- view of '^ 
mitted, the party charged must be notified of the accusation, and have punisied,^ 
a reasonable time to make a defence, etc. 
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TITLE L 

Beqoisites § 11. Where a person Is committed for such a contempt, the particnlar 
SL^^t™™^*" circumstances of his offence must be set forth in the mandate of com- 

mitment. 
j^^J^8f § 12. The last four sections do not extend to a special proceeding to 
umited« punish a person, in a case specified in section fourteen of this act. 
Indict- § 13. Punishment for a conteinpt, as prescribed in this article, does 

Srence'ii ^^* ^^^ *^ indictment for the same offence; but where a person 
indictable, who has been so punished is convicted on such an indictment, the court, 
in sentencing him, must take into consideration the previous punish- 
ment. 
Contempts § 14. A court of record has power to punish, by fine and imprison- 
S^y * * ment, or either, a neglect or violation of duty, or other misconduct, by 
which a right or remedy of a party to a civil action or special proceed- 
ing, pending in the court may be defeated, impaired, impeded, or 
prejudiced, in either of the following cases : 

1. An attorney, counsellor, clerk, sheriff, coroner, or other person, in 
any manner duly selected or appointed to perform a judicial or 
ministerial service, for a misbehavior in his oflBice or trust, or for a 
wilful neglect or violation of duty therein ; or for disobedience to a 
lawful mandate of the court, or of a judge thereof, or of an officer 
authorized to perform the duties of such a judge. 

2. A party to the action or special proceeding, for putting in fictitious 
bail or a fictitious surety, or for any deceit or abuse of a mandate or 
proceeding of the court. 

3. A party to the action or special proceeding, an attorney, counsellor, 
or other person, for the non-payment of a sum of money, ordered or 
adjudged by the court to be paid, in a case where by law execution 
cannot be awarded for the collection of such sum ; or for any other 
disobedience to a lawful mandate of the court. 

4. A person, for assuming to be an attorney or counsellor, or other 
officer of the court, and acting as such without authority ; for rescuing 
any property or person in the custody of an officer, by virtue of a 
mandate of the court ; for unlawfully detaining, or fraudulently and 
wilfully preventing, or disabling from attending or testifying, a wit- 
ness, or a party to the action or special proceeding, while going to, 
remaining at, or returning from, the sitting where it is noticed for trial 
or hearing ; and for any other unlawful interference with the proceed- 
ings therein. 

5. A person subpcenaed as a vdtness, for refusing or neglecting to 
obey the subpoena, or to attend, or to be sworn, or to answer as a 
witness. 

6. A person duly notified to attend as a juror, at a term of the court, 
for improperly conversing with a party to an action or special pro- 
ceeding, to be tried at that term, or with any other person, in relation 
to the merits of that action or special proceeding : or for receiving a 
communication from any person, in relation to the merits of such an 
action or special proceeding, without immediately disclosing the same 

• to the court. 

7. An inferior magistrate, or a judge or other officer of an inferior 
court, for proceeding, contrary to law, in a cause or matter, which has 
been removed from his jurisdiction to the- court inflicting the punish- 
ment ; or for disobedience to a lawful order or other mandate of the 
latter court. 

8. In any other case, where an attachment or any other proceeding 
to punish for a contempt, has been usually adopted and practiced in a 
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court of record, to enforce a civil remedy of a party to an action or 
special proceeding in that court, or to protect the right of a party. 

§ 15. But a person shall not be arrested or imprisoned, for the non- No punish 
payment of costs, awarded otherwise than by a final judgment, except JJfn.p^. 
where an attorney, counsellor, or other oflBicer of the court, is ordered mentof in- 
to pay costs for misconduct as such, or a witness is ordered to pay costs coste?" ^'^ 
on an att&,chment for non-attendance. 

§ 16. Except in a case where it is otherwise specially prescribed by id. ; money 
law, a person shall not be arrested or imprisoned for disobedience to a cJStraet? * 
judgment or order, requiring the payment of money due upon a con- 
tract, express or implied, or as damages for non-performance of a 
contract. 

§ 17. The general term justices of the supreme court, and the chief Rnies of 
judges of the superior city courts, must meet in convention, at the recorfif 
capitol, in the city of Albany, on the first Wednesday of August, J^S ™*^^ 
eighteen hundred and s,eventy-six, and every second year thereafter, viaed. 
The convention must establish rules of practice, not inconsistent with 
this act, which shall be binding upon all courts of record, except the 
court for the trial of impeachments and the court of appeals. A ma- 
jority of the members of the convention constitute a quorum. The 
rules thus established are styled in this act, "the general rules of 
practice." 

§ 18. A rule thus established, or a general rule or order of the court Bales to bo 
of appeals, does not take effect, until it has been published in the P"^^^^®^- 
newspaper published at Albany, in which legal notices are required 
by law to be published, once in each week for three successive weeks. 

§ 19. The supreme court, a superior city court, or a county court may, Courts to 
from time to time, by order, require the clerk to cause to be printed endM-^*^' 
for the use of the members and officers thereof, the necessary copies of printed, 
the calendar of causes, prepared for a term of the court, or, in the 
supreme court, for the circuit court. But this section does not apply 
to the city and county of New York. 

§ 20. The expense of printing the copies of the calendar for a tej m, Expense to 
shall be a charge upon the county in which the term is held ; and charTO!**^*^ 
must be audited, allowed, and paid, by the board of supervisors thereof, 
in like manner as other contingent county charges. 

§ 21. A superior city court may, from time to time, by an order Certain pa- 
made at general term, direct the clerk of the court, and the supreme Eldestroy- 
court, at general term, may, by a like order, direct a county clerk, to ed. 
destroy any of the following papers, now filed, or hereafter to be filed 
in his office, which the court deems to have become useless, to wit : 
pleadings, or copies of pleadings furnished for the use of the court ; 
jury panels ; returns of inferior courts, which have been embodied in 
judgment-records or judgment-rolls; innkeepers' licenses, ten years 
old ; and returns of election district canvassers, twenty years old, which 
have been copied, pursuant to law, into books preserved in his office. 
But this provision does not authorize the destruction of a judgment- 
roll, or a paper incorporated or necessary to be incorporated into a 
judgment-roll. 

§ 22. Except where it is otherwise specially prescribed by law, a writs, etc., 
writ or other process must be in the name of the people of the State, the"peop?e^, 
and each writ, process, record, pleading or other proceeding in a court, JP^^JJ* 
or before an officer, must be in the English language, and, unless it is abSre^a- 
oral, made out on paper or parchment, in a fair legible character, in **<*'^- 
words at length, and not abbreviated. But the proper and known 
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names of process, and technical words, may be expressed in appro- 
priate language, as now is, and heretofore has been customary; such 
abbreviations as are now commonly employed in the English language 
may be used ; and numbers may be expressed by Arabic figures, or 
Roman numerals, in the customary manner. 
Mj t^te § 23. A writ or other process, issued out of a court of record, must 
*^ ^® * be tested, except where it is otherwise specially prescribed by law, in 
the name of a judge of the court, on any day; must be returnable 
within the time prescribed by law ; or, if no time is prescribed by law, 
within the time fixed by the court, and therein specified for that 
purpose ; and, when returnable, must, together with the return thereto, 
be filed with the clerk, unless otherwise specially prescribed by law. 
M. ; to be § 24, A writ or other process, issued out of a court of record, must, 
S? i^." ^ before the delivery thereof to an officer to.be executed, be subscribed 
Wh^er- ^' indorsed with the name of the officer by whom, or by whose direc- 
ror,etc» tion it was granted, or the attorney for the party, or the person at 
ate.^ whose instance it was issued. . A writ or other process thus subscribed 
or indorsed, is not void or voidable, by reason of having no seal or a 
wrong seal thereon, or of any mistake or omission in the teste thereof, 
or in the name of the clerk, unless it was issued by special order of 
the court. 
^ diacon. § 25. An action or special proceeding, civil or criminal, in a court of 
by reason record, is not discontinued by a vacancy or change in the judges of the 
ofvaoancy, court, or by the re-election or re-appointment of a judge ; but it must 
be continued, heard and determined, by the court, as constituted at 
the time of the hearing or determination. After a judge is out of office, 
he may settle a case or exceptions, or make any return of proceedings, 
had before him while he was in office. 
In New § 26. In the city and county of New York, a special proceeding 

jud^'may instituted before a judge of a court of record, or a proceeding com- 
eontinne menced before a judge of the court, out of court, in an action or special 
m^lsoin- proceeding pending in a court of record, may be continued from time 
before^ to time, before one or more other judges of the same court, with like 
another, effect, as if it had been instituted or commenced before the judge, who 

last hears the same. 
Provisions § 27. The Seal of the court of appeals, and of each other court of 
S?8ei2?of J^^cord in the State, now in use, shall continue to be the seal of the 
courts. court in which it is in use : and the seal kept by the county clerk 
of each county, shall continue to be the seal of the supreme court, of the 
circuit court, of the court of oyer and terminer, in that county, and, 
except in the city and county of New York, of the county court and 
court of sessions, in that county. The seal of the surrogate of each 
county shall continue to be the seal of the surrogate's court of that 
' county, and must be used as such by an officer, who discharges the 
duties of the surrogate. A description of each of the seals, specified in 
this section, must be deposited and recorded in the office of the Secre- 
tary of State, unless it has already been done ; and must remain of 
record. 
Seals of § 28, The seal kept by a county clerk, as prescribed in the last 
connties. gection, shall continue to be the seal of the county, and must be used 

by him where he is required to use an official seal. 
What is a § 29. The seal of a court may be affixed, by making an impression 

sufficient j. ,■» ••i 

sealing. directly upon the paper. 

Kew seals. § 30. When the seal of a court is so injured, that it cannot be con- 
veniently used, the court must cause it to be destroyed; and when the 
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seal of a court is lost or destroyed, the court must cause a new seal to 
be made, similar in all respects to4;he former seal, which shall become 
the seal of the court. The expense of a new seal for a county clerk, 
a surrogate's court, or a local court in a city, must be paid as part of 
the contingent expenses of the county or of the court, as the case 
requires. The expense of a new seal for any other court must be paid 
from the State treasury. 



ARTICLE THIRD. 

MlSCBLLAKBOUS PboYISIOKS BBLATINa TO THB SiTTIiraS OF THB COUBTS. 

Sbgtiok 31. Rooms, fael, etc., how furnished. 

32. No liquors, etc., to be sold in court-house. 

33. Penalty. 

34. Adjournment of court to a future day. 

35. Adjournment to next day, judge not appearing. 

36. When court to be adjourned without day. 

37. Causes tried elsewhere than at court-house. 

38. Governor may change place for holding courts of record. 

39. Such appointment, etc., to be recorded and published. 

40. Judge may change place for holding court of record. 

41. Actual session may be adjourned to another place. 

42. Place for holding coiA^ts in city of New York, how changed. 

43. When court-house is unfit to hold court, another place to be appointed. 

44. No action or special pi-oceeding abated, etc., by failure or luijoum- 

ment of court. 

45. Trial once commenced may be continued beyond term. 

§ 31. Except where other provision is made therefor by law, the Rooms, 
board of supervisors of each county must provide each court ofjj^^'^^:* 
record, appointed to be held therein, with proper and convenient rooms niahed. 
and furniture, together with attendants, fuel, lights, and stationery, 
suitable and sufficient for the transaction of its business. If the super- 
visors neglect so to do, the court may order the sheriff to make the 
requisite provision ; and the expense incurred by him in carrying the 
order into effect, when certified^y the court, is a county charge. 

§ 32. Strong, spirituous, or fermented liquor, or wine, shall not, on No liquors, 
any pretence whatever, be sold within a building established as afJiJin^* 
court-house for holding courts of record, while such a court is sitting court- 
therein ; except in a part of the building, not appropriated to the use ^**'**®* 
of courts, or of juries attending them, in which the sale has been 
authorized by a resolution of the board of supervisors of the county. 

§ 33. A person violating the last sectio^i is guilty of a misdemeanor. Penalty. 

§ 34. A general, special, or trial term of a court of record may be Adjoum- 



a 



adjourned, from day to day, or to a specified future day, by an entry ^tJrt to _ 
in the minutes. Jurors may be drawn for, and notified to attend a fatare day. 
term so adjourned, and causes may be noticed for trial thereat, as if it 
was held by original appointment. Any judj^e of the court may so 
adjourn a term thereof, in the absence of a sufficient number of judges 
to hold the term. 

§ 35. If a judge^ authorized to hold a term of a court, does not come Adjourn- 
to the place, where the term is appointed to be held, before four o'clock SSrt cSy, 
in the afternoon of the day so appointed, the sheriff or clerk must then J^^^^JiJ*' 
open the term, and forthwith adjourn it to nine o'clock in the morning *^^ * 
oi the next day. 
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TITLE 1 

When § 86. If a sufficient number of judges, to hold the term, attend, at 

adJJume^ the appointed place, before four o'clock in the afternoon of the second 
without day, the term must be opened and proceed in the business before it ; 
^^' otherwise the sheriff or the clerk must adjourn it without day. 

Causes § 37. The parties to an action or special proceeding, pending in a 

^OTe tifan court of record, may, with the consent of the judge who is to try or 
at court- hear it, without a jury^ stipulate in writing, that it shall be tried or 
heard and determined, elsewhere than at the court-house. The stipu- 
lation must specify the place of trial or hearing, and must be tiled in 
the office of the clerk ; and the trial or hearing must be brought on 
upon the usual notice, unless otherwise provided in the stipulation. 
Governor § 38. If the Grovemor deems it requisite, by reason of war, pestilence, 
SiMige or other public calamity, or the danger thereof, that the next ensuing 
EoidS^' term, or the next ensuing adjourned sitting, of the court of appeals, or 
courts of that the next ensuing term of any other court of record, appointed to 
record, y^^ -^^^^ elsewhere than in the city of New York, should be held at a 
place, other than that where it is appointed to be held, he may, by 
proclamation, appoint a different place within its district, for the 
holding thereof; and at any time thereafter he may revoke the appoint- 
ment, and appoint another place, or leave the term to be held at the 
place where it would have been held, but for his appointment. 
Such ap- § 39. Such an appointment or revocation must be under the hand 
ete?!^^** of the Governor, and filed in the office of the Secretary of State ; it 
^nT'ul^ ^^^^ ^® published in such newspapers and for such time, as the 
SSheSI* Governor directs ; and the expense of the publication must be paid out 

of the State treasury. 
Judge may §40, If a malignant, contagious, or epidemic disease eidsts at the 
P?ace*for place, where a term of a court of record is appointed to be held, and 
folding the Governor has not appointed, under the last two sections, another 
record, place to hold the same, the judge, or, if there are two or more, the 
chief or presiding judge, designated to hold the term, may, by order, 
direct the term to be held at another place, designated by him, within 
the district for which it is to be held. The order must be forthwith 
tiled, in the office of the clerk of the county where the term was to be 
held, and published in such newspapers, and for such a time, as the 
judge directs therein ; and thereafter the Governor shall not appoint 
another place, for holding that term, 
rion^may^' § 41. If, during the actual session of a term of a court of record, the 
be adjourn- judge, or a majority of the judges, holding the same, deem it inex- 
otiier*^ pedient, by reason of war, pestilence or other public calamity, or the 
place. danger thereof, or for want of suitable accommodation, that the term 
should be continued at the place where it is then being held, the court 
may, by order, adjourn the term, to be held at any other time and place 
within its district. Notice of such an adjournment must be given, as 
the court directs by the order. 
Place for § 42. The mayor, or, in case of his absence, or other disability, the 
com^tefn recorder of the city of New York, may, by proclamation, direct that 
city of New the next ensuing term of any court, other than the court of appeals, 
chMigecL^ appointed to be held in that city, shall be held in any building, within 
the city of New York, other than the building where the same is 
regularly to be held, if, in his opinion, war, pestilence, or other public ca- 
lamity, or the danger thereof, or the destruction or injury of the building, 
or the want of suitable accommodation, renders it necessary that some 
other place should be selected. The proclamation must be published 
in two or more daily newspapers, published in the city of New York. 
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§ 43. If the building established as a court-house in any other ^^en 
county is destroyed, or is, for any cause, unsafe, inconvenient, or unfit court- 
for holding court therein, the county judge of the county may, by an unSt^o 
order filed in the office of the clerk of the county, appoint another aSoIhe?'^* 
building in the vicinity for temporarily holding courts. The building place to be 
so appointed becomes the courtrhouse of the county, for the time being ; appointed. 
and business transacted therein has the same effect, as if it was 
transacted at the usual place. 

§ 44. "When a term of court fails or is adjourned, or the time or place No action 
of holding the same is changed, as prescribed in this chapter, an pro^^eediig 
action, special proceeding, writ, process, recognizance, or other pro- abated, ^ 
ceeding, civil or criminal, returnable, or to be heard or tried, at that fauire^or 
term, is not abated, discontinued, or rendered void thereby ; but all JJ^j^J^JJ" 
persons are bound to appear, and 'all proceedings must be had, at the court, 
time and place to which the term is adjourned or changed, or, if it 
fails, at the next term, with like effect as if the term was held, as 
originally appointed. 

9 45. Where the trial or hearing of an issue of fact, joined in an Trial once 
action or special proceeding, civil or criminal, has been commenced at ©d^y'be 
a term of a court of record, it may, nothwithstanding the expiration of continued 
the time appointed for the term to continue, be continued to the com- tenn!^ 
pletion thereof; including, if the cause is tried by a jury, all proceed- 
ings taken therein until the actual discharge of the jury ; or, if it is 
tried by the court without a jury, until it is finally submitted for a 
decision upon the merits. 



TITLE II. 



Praoisions of general application^ relating to the judgesy and certain other 

officers of the courts. 

Abtiglb 1. General powers, dulies, liabilities, and disabilities of judges, and 
ofiicers acting judicially. 

2. Attorneys and counsellors at law. 

3. General provisions concerning certain ministerial officers, connected 

with the administration of justice ; and special provisions concerning 
officers of that desciiption, attached to two or more courts. 

ARTICLE FIRST. 

GxiTBBAL POWEBS, DUTIBS, LlABn<ITIBS, AND DlSABILITIBS OF JUDGBS, AND OfFICBBS 

ACTING Judicially. 

SscTioN 46. Judge not to sit where he is a party, etc., or has not heard argument. 

47. Judge not to be interested in costs. 

48. Disability of judge in certain appeals. 

49. Judge or judge's partner not to practice in his court. 

50. Judge's partner or clerk not to practice befoi*e him ; judge not to 

practice in a cause which has been before him. 

51. Judgpe not to take fees for advice in certain cases. 

52. Substitution of one officer for another in special proceeding. 

53. Proceedings before substituted officer. 

54. Judge to file certificate of age, eto. 

§ 46. A judge shall not sit as such in, or take any part in the j^^g^ not 
decision of, a cause or matter to which he is a party, or in which he tosifwher* 
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he is a par- ^^ been attorney or counsel, or in which he is interested, or in which 

ty, etc., or he would be excluded from being a juror, by reason of consanguinity 

heard^ar- or affinity to either of the parties. A judge, other than a judge of the 

goment. court of appeals, shall not decide or take part in the decision of a 

question, which was argued orally in the court, when he was not 

present and sitting therein as a judge. 

Judge not § 47. A judge Miall not, directly or indirectly, be interested, in the 

ested^^ costs of an action or special proceeding, brought before him, or in a 

costs, court of which he is, or is enti+led to act as a member, except an action 

or a special proceeding to which he is a party, or in which he is 

interested. 

Disabiuty § 48. Where an appeal has been taken to a court of sessions, in 

certain^ ^ which a town in the county is interested, a justice of the i)eace, who is 

appeals, a resident of that town, shh,l] not sit as a justice of sessions, upon the 

hearing of the appeal. Except as specified in this section, a judge 

of a court of record is not disqualifii^d, from hearing or deciding an 

action or special proceeding, matter, or question, by reason of his bein^ 

a resident or a tax-payer of a town, village, city, or county, interested 

therein. 

jiKige or ' § 49. A judge shall not practice or act as an attorney or counsellor, 

paiSernot 1^ a court of which he is, or is entitled to act as a member, or in a 

S ^i^*^'*^® cause Originating in that court. A law partner of, or person connected 

court. in law business with a judge, shall not practice or act as an attorney 

or counsellor, in a court, of which the judge is, or is entitled to act as a 

member, or in a cause originating in that court ; except where the 

latter is a member of a court, ^x-officio, and does not officiate or take 

part, as a member of that court, in any of the proceedings therein. 

An ex-oflBicio judge shall not, directly or indirectly, be interested in 

the costs, or the compensation of an attorney or counsellor, in the court 

of which he is ex-officio a judge. 

Judge's § 50. The law partner or clerk of a judge shall not practice before 

cie?k notto bim, as attorney or counsellor in any cause, or be employed in any 

practice cause which originated before him. A judge shall not act as attorney 

jud^^nor* or counsellor in any action or special proceeding, which has been before 

iS a^Smsc? ^^^ ^^ ^^^ official character. But this section does not apply to a case, 

which has where an action brought or a special proceeding instituted before the 

fore'^him. j^dge, or in his court, has been discontinued or transferred to another 

court or judge, by reason of the judge's interest therein. 
Judge not § 51. A judge or other judicial officer, shall not demand or receive a 
for advfce* ^^^ ^^ other compensation, for giving his advice in a matter or thing 
in certain pending before him, or which he has reason to believe will be brought 
®*®^* before him for decision ; or for preparing a paper or other proceeding, 
relating to such a matter or thing ; except a justice of the peace, in a 
case where a fee is expressly allowed to him by law. 
Substitu- § 52. In case of the death, sickness, resignation, removal from office, 
officer for^ absence from the county, or other disability of an officer, before whom 
another in a Special proceeding has been instituted, where no express provision is 
p?oce* d- made by law for Sie continuance thereof, it may be continued before 
»«• the officer's successor, or any other officer residing in the same county, 

before whom it might have been originally instituted ; or, if there is 
no such officer in the same county, before an officer in an adjoining 
county, who would originally have had jurisdiction of the subject- 
matter, if it had occurred or existed in the latter county. 
Proceed- § 53. At the time and place specified in a notice or order, for a party 
inga before to appear, or for any other proceeding to be taken, or at the time and 
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ABT. 2. 

place specified in the notice to be given, as prescribed in this section, g^jijgtit^j. 
the officer substituted as prescribed in the last section, or in any other ed officer, 
provision of law, to continue a special proceeding instituted before 
another, may act, with respect jbo the special proceeding, as if it had 
been originally instituted before him. But a proceeding shall not be 
taken before a substituted officer, at a time or place, other than that 
specified in the original notice or order, until notice of the substitution, 
and of the time and place appointed for the proceeding to be taken, 
has been given, either by personal service or by publication, in such 
manner and for such time as the substituted officer directs, to each party 
who may be effected* thereby, and who has not appeared before either 
officer. Where, after a hearing has been commenced, it is adjourned 
to the next judicial day, each day to which it is so adjourned, is re- 
garded, for the purposes of this section, as the day specified in the 
original notice or order, or in the notice to appear before the substituted 
officer, as the case requires. 

§ 54. A judge of a court of record must, within ten days after he Judge to 
enters on the duties of his office, make and sign a certificate, stating cate^of age, 
his age, and the time when his official term will expire, either by com- etc. 
pletion of a full term, or by reason of the disability of age, prescribed 
in the Constitution. The certificate must be filed in the office of the 
8e<;retary of State, who must keep a record of the time of the com- 
mencement and termination of the official term, of each judge of a 
court of record. 



ARTICLE SECOND. 

AtTOBKBYS AlTD C0UNSBLLOB8 AT LaW. 

Sbction 55. Party m&j appear in person or by attorney. 

56. Examination and admission of attorneys. 

57. Rules, how changed. 

•58. Exemptions to gi*aduates of certain law schools. 

59. Attorney's oath of office, and certificate of admission. 

60. Attorneys residing in adjoining States. 

61. Clerks, etc., not to practice. 

62. Id. ; as to sheiiff, etc. 

63. None hut attorneys to practice in New York and Kin^ counties. 

64. Penalty for violation, or suffering violation of last section. 

65. Death or disability of attorney ; proceedings thereupon.^ 

66. Attorney or counsel's compensation. 

67. Removal or suspension for malpractice, etc. 

68. Must be on notice. 

69. Removal or suspension, how to operate. 

70. Pimishment for deceit, etc. 

71. Id. ; for wilful delay of action. 

72. Attorney not to lend his name. 

73. Attorney not to buy claim. 

74. Certain loans prohibited. 

75. Penalty. 

76. Limitation of preceding sections. 

77. Same rule when party prosecutes in person. 

78. Partner of district attorney, etc., not to defend prosecutions. 

79. Attorney not to defend when he has been public prosecutor. 

80. Penalty. 

81. Limitation of provisions. 

• So in the original. 
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TITLE 2. 

Party may 
appear in 
person or 
by attor- 
ney. 



Examina- 
tion and' 
admission 
of attor- 
neys. 



Boles, how 
changed. 



Exemp- 
tions fo 
graduates 
of certain 
law 
schools. 



Attorney's 
oath of of- 
fice, and 
certificate 
of admis- 
sion. 



Attorneys 
residing' in 
adjoining 
states. 



§ 55. A party to a civil action, who is of full age, may prose- 
cute or defend the same in person or by attorney, at his election, unless 
he has been judicially declared to be incompetent to manage his 
affairs. Each provision of this act, relating t/O the conduct of an 
action, wherein the attorney for the party is mentioned, includes a 
party prosecuting or defending in person, unless otherwise specially 
prescribed therein, or unless that construction is manifestly repilgnant 
to the context. If a party has an attorney in the action, he cannot 
appear to act in person, where an attorney may appear or act, either 
by special provision of law, or by the course and practice of the court. 

§ 56. A male citizen of the State, of full age, hereafter applying to 
be admitted to practice as an attorney or counsellor, in the courts of 
xecord of the State, must be examined at a general term of the supreme 
court, by the justices holding the term, or a committee appointed by 
them. If it is found that he has complied with the rules, established 
by the court of appeals for that purpose, and he is approved, by the 
justices holding the t^rm, for his good character and learning, the 
court must direct an order to be entered, stating those facts, and 
admitting him to practice as an attorney and counsellor, in all the 
courts of record of the State. Thereupon, after qualifying, as pre- 
scribed in section fifty-nine of this act, he is entitled to practice 
accordingly; subject, nevertheless, to suspension or removal from 
office, as prescribed by law. 

§ 57. The rules established by the court of appeals, touching the 
admission of attorneys and counsellors to practice in the courts of 
record of the State, shall not be changed or amended, except by a 
majority of the judges of that court. A copy of each amendment of 
those rules must, within five days after it is adopted, be filed in the 
office of the Secretary of State; who must transmit a printed copy 
thereof to the clerk of each county, and to the presiding justice of the 
supreme court, in each judicial department, and also cause the same to 
be published, in the next ensuing volume of the session laws. 

§ 58. Nothing contained in the last two sections prevents the court 
of appeals from dispensing, in the rules established by it, with the 
whole or any part of the stated period of clerkship, required from an 
applicant, or with an examination, where the applicant is a graduate 
of the law department of the university of Albany, or of the law 
department of the university of the city of New York, or of the law 
school of Columbia College, or of the law department of Hamilton 
College, and produces his diploma upon his application for admission. 

§ 59. Each person, admitted as prescribed in the last three sections, 
must, upon his admission, take the Constitutional oath of office in open 
court, and subscribe the same in a rolj or book, to be kept in the 
supreme court for that purpose. The clerk, upon the payment of the 
fees allowed by law, must deliver to the person admitted, a certificate 
under his hand and official seal, stating that such person has been so 
admitted, and that he has taken and subscribed the Constitutional oath 
of office, as prescribed in this section. 

• § 60. A person, regularly admitted to practice as attorney and coun- 
sellor, in the courts of record of the State, whose office for the' trans- 
action of law business is within the State, may practice as such 
attorney or counsellor, although he resides in an adjoining State. But 
service of a paper, which might be made upon him at his residence, 
if he was a resident of the State, may be made upon hini, by deposit- 
ing th.e paper in a post-office in the city or town where his office is 
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located, properly inclosed in a postpaid wrapper, directed to him at 
hie office. A service thus made is equivalent to personial service upon 
him. 

§ 61. The clerk, deputy-clerk, or. special deputy-clerk of a court aerks, 
shall not, during his continuance in office, practice as attorney or coun- p^Sce.**^ 
seller in that court. 

§ 62. A sheriff, under-sheriff, deputy-sheriff, sheriff's clerk, constable, id. ;.as to 
coroner, crier, or attendant of a court, shall not, during his continuance ^*^®"^' ^^' 
in office, practice as an attorney or counsellor in any court. 

§ 63. A person shall not ask or receive, directly or indirectly, com- None but 
pensation for appearing as attorney in a court in the city and county ?"pSSice 
of New York, or in the county of Kings, or make it a business to ^i^q^^^JJ^^j 
practice as an attorney in a court in either of those counties, unless he Kings 
has been regularly admitted to practice, as an attorney and counsellor cooties. 
in the courts of record of the State. 

§ 64. A person who violates the last section is guilty of a misde- Penalty for 
meaner, and shall be punished by imprisonment in the county jail, not OT^gufferiiiff 
exceeding one month, or by a fine of not less than one hundred dollars, violation of 
or more than two hundred and fifty dollars, or by both such fine and tionf^° 
imprisonment. A judge or justice of the peace, within the city and 
county of New York, or the county of Kings, who knowingly permits 
to practice in his court, a person who has not been regularly admitted 
to practice in the courts of record of the State, is guilty of a misde- 
meanor, and shall be punished as prescribed in this section. But this 
and the last section do not apply to a case, where a person appears in 
a cause to which he is a party. 

§ 65. If an attorney dies, is removed or suspended, or otherwise Death or 
becomes disabled to act, at any time before judgment in an action, no ofat^?^ 
further proceeding shall be taken in the action, against the party for ney ; pro- 
whom he appeared, until thirty days after notice to appoint another thereupon, 
attorney, has been given to that party, either personally, or in such 
other manner as the court directs. 

§ 66. The compensation of an attorney or counsellor for his services. Attorney 
is governed by agreement, express or implied, which is not restrained ^pg^eom- 

by law. pensation. 

§ 67. An attorney or counsellor, who. is guilty of any deceit, mal- Removal or 
practice, crime, or misdemeanor, may be suspended fjom practice, or for^mai-^^ 
removed from office, by the supreme court, at a general term thereof, p^ctice, 

§ 68. Before an attorney or counsellor is suspended or removed, as ^^^^ 1,^ ^^ 
prescribed in the last section, a copy of the charges against him must notice. 
be delivered to him, and he must be allowed an opportunity of being 
heard in his defence. 

§ 69. The suspension or removal of an attorney or counsellor, by the Removal or 
supreme court, operates as a suspension or removal in every court of sionrSdw 

the State. to operate. 

§ 70. An attorney or counsellor, who is guilty of any deceit or col- Punish 
lusion, or consents to any deceit or collusion, with intent to deceive the SSseU^etc. 
court or a party, forfeits, to the party injured by his deceit or collusion, 
treble damages. He is also guilty of a misdemeanor. 

§ 71. An attorney or counsellor, who wilfully delays his clients M.; for 
cause, with a view to his own gain, or wilfully receives money, or an Sy^of ^^." 
allowance for or on account of money, which he has not laid out or tion. 
become answerable for, forfeits to the party injured, treble damages. 

§ 72. If an attorney knowingly permits a person, not being his gen- Attorney 
eral law partner, or a clerk in his office, to sue out a manoate, or to Su nanfel 
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§§ 73^1. 



ATTORNEYS AND COUNSELLORS. 



[chap. I. 



TITLES. 



Attorney 
not to bay 
claim. 



Cei'tain 
loans pro- 
hibited. 



Penalty. 



Limitation 
of preced- 
ing sec- 
tions. 



Same rule 
when par- 
ty prose- 
cutes in 
person. 

Partner of 
district at- 
torney, 
etc., not to 
defend 
proseca- 
iionB. 



Attorney 
not to de- 
fend when 
he has been 
pnbllc 
prosecator. 



Penalty. 



Limitation 
of provis- 
ions. 



prosecute or defend an action in his name, he, and the person who so 
uses his name, each forfeits to the party, against whom the mandate 
has been sued out, or the action prosecuted or defended, the sum of 
fifty dollars, to be recovered in an action. 

§ 73. An attorney or coimsellor shall not, directly or indirectly, buy, 
or be in any manner interested in buying, a bond, promissory note, 
bill of Exchange, book-debt, or other thing in action, with the intent 
and for the purpose of bringing an action thereon. 

§ 74. An attorney or counsellor shall not, by himself, or by or in the 
name of another person, either before or after action brought, promise 
or give, or procure to be promised or given, a valuable consideration to 
ai)y person, as an inducement to placing, or in consideration of having 
placed, in his hands, or in the hands of another person, a demand of 
any kind, for the purpose of bringing an action thereon. 

§ 75. An attorney or counsellor, who violates either of the last two 
sections, is guilty of a misdemeanor ; and, on conviction thereof, shall 
be punished accordingly, and must be removed from office by the su- 
preme court. 

§ 76. The last three sections do not prohibit the receipt, by an attor- 
ney or counsellor, of a bond, promissory note, bill of exchange, book- 
debt, or other thing in action, in payment for property sold, or for ser- 
vices actually rendered, or for a debt antecedently contracted ; or from 
buying or receiving a bill of exchange, draft, or other thing in action, 
for the purpose of remittance, and without intent to violate either of 
those sections. 

§ 77. The last four sections apply to a person prosecuting an action 
in person, who does an act, which an attorney or counsellor is therein 
forbidden to do. 

§ 78. An attorney or counsellor shall not, directly or indirectly, ad- 
vise concerning, aid, or take any part in, the defence of an action or 
special proceemng, civil or criminal, broueht, carried on, aided, advo- 
cated, or prosecuted, as Attorney-General, district-attorney, or other 
public prosecutor, by a person with whom he is interested or connected, 
either directly or indirectly, as a law partner ; or take or receive, di- 
rectly or indirectly, from a defendant therein, or other person, a fee, 
gratuity, or reward, for or upon any cause, consideration, pretence, 
understanding, or agreement whatever, either express or implied, hav- 
ing relation thereto, or to the prosecution or defence thereof. 

1 79. An attorney or counsellor, who has brought, carried on, aided, 
advocated, or prosecuted, or has been in anywise connect.ed with, an 
action or special proceeding, civil or criminal, as Attomey-Gteneral, 
district-attorney, or other public prosecutor, shall not, at any time there- 
after, directly or indirectly, advise concerning, aid, or take any part 
in, the defence thereof; or take or receive, either directly or indirectly, 
from a defendant therein, or other person, a fee, gratuity, or reward, 
for or upon any cause, consideration, pretence, understanding, or agree- 
ment, either express or implied, having relation thereto, or to the prose- 
cution or defence thereof. 

§ 80. An attorney or counsellor, who violates either of the last two 
sections, is guilty of a misdemeanor ; and, on conviction thereof, shall 
be punished accordingly, and must be removed from office by the su- 
preme court. 

§ 81. This article does not prohibit an attorney or counsellor from 
defending himself in person, if prosecuted either civilly or criminally. 
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CHAP. I.] STENOGRAPHERS. . §§82-84. 

ABT. 8. 

ARTICLE THIRD. 

GbKEBAL PbOYIBIOITB COirOBBNINa CBBTAiy MiNISTBRIAL OfFICBBS, OOVKBCTED WITH 

THB Administration of Justice ; and special Provisions concerning Officers 
OF THAT Description, attached to Two or more Courts. 

Sbotion 82. Qaalifications of stenographer. 

83. General duty of stenographer ; notes, when to be filed, 
84."^ote8, how preserved ; when written out. 

85. Stenographers to fni*nish gratuitously copies of proceedings, to judge. 

86. To furnish like copies to parties, district-attorney and Attorney-Gen- 

eral ; compensation. 

87. These sections applicable to assistant stenographers. 

88. Supervisora to provide for compensation, etc., of stenographers. 

89. County clerk to appoint special deputy to attend courts. 

90. County judge to appoint crier. 

91. Clerk of Dutchess county to be crier in that county. 

92. When sheriff, constable, etc., to act as crier. 

93. Attendants upon courts in New York city. 

94. Interpreter for courts of record in Kings county. 

95. Attendants and messengers, how appointed in Kings county. 

96. Duties of persons appointed under last section. 

97. Sheiiff, when directed, to requii*e constables, etc., to attend courts. 

98. Id., when not dii*ected. 

99. Penalty for neglect of officer to attend court. 

§ 82. Each stenographer, speciiied in this act, is an oi&cer of the QaaUfica. 
court or courts, for or by which he is appointed ; and, before entering gteSo^a. 
upon the discharge of his duties, must subscribe the Constitutional oath pher. 
of office, and file the same in the office of the clerk of the court, or, in 
the supreme court, in the office of the clerk of the county where the term 
sits, or the judge resides, by which or by whom he is appointed. A 
person shall not be appointed to the office of stenographer, unless he is 
skilled in the stenographic art. 

§ 83. Each stenographer, specified in this act, must, under the di- General 
rection of the judge, presiding at or holding the term or sitting which stenogra- 
he attends, take full stenographic notes of the testimony, and of all ph^; 
other proceedings, in each cause tried or heard thereat, except when when to be 
the judge dispenses with his services in a particular cause, or with re- *^^ 
spect to a portion of the proceedings thereiij. The court, or a judge 
thereof, may, in its or his discretion, upon or without an application 
for that pui^pose, make an order, directing the stenographer to file with 
the clerk, forthwith or within a specified time, the original stenographic 
notes, taken upon a trial or hearing ; whereupon the stenographer must 
file the same accordingly. 

§ 84. The original stenographic notes, taken by a stenographer, are Notes, bow 
part of the proceedings in the cause ; and, unless they are filed, pur- 5r^|n**^rii. 
suant to an order, made as prescribed in the last section, they must be teD out. 
carefully preserved by the stenographer, for two years after the trial 
or hearing ; at the expiration of which time he may destroy the same. 
If the stenographer dies, or his office becomes otherwise vacant, before 
the expiration of that time, they must be delivered to his successor in 
office, to be held by him with like effect, as if they had been taken by 
him. They must be written out at length by the stenographer, if a 
judge of the court so directs, or if the stenographer is required so to do, 
by a person entitled by law to a copy of the same, so written out. 
Unless such a direction is given, or such a requisition is made, the 
stenographer is not bound so to write them out. 
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§§ 85-93 . SPECIAL DEPUTY-CLERKS, ETC. [chap. i. 

TITLiE 2 

stenogra- § ^^* ^^xjli stenographer, specified in this act, must, upon request, 
giers to furnish, with all reasonable diligence and without charge, to the judge 
giatSt- holding a term or sitting, which he has attended, a copy, written out 
co^wsof ^* length from his stenographic notes, of the testimony and proceed- 
proceed- ings, or a part thereof, upon a trial or hearing, at that term or sittjing. 
jufge!^ ^^^ *^^® section does not affect a provision of law, authorizing the 
judge to direct a party or the parties to an action or special proceed- 
ing, or the county treasurer, to pay the stenographer's fees for such a 
copy, 
tf To ftumish § 86. Each stenographer, specified in this act, must likewise, upon 
to partfesf request, furnish, with all reasonable diligence, to the defendant in a 
tol?e*^ and ^^^^^^^ cause. Or a party, or his attorney in a civil cause, in which he 
attorney- has attended the trial or hearing, a copy, written out at length from 
compenfla- ^^^ stenographic notes, of the testimony and proceedings, or a part 
tion. thereof, upon the trial or hearing, upon payment, by the person requir- 

ing the same, of the fees allowed by law. If the district-attorney or 
the Attorney-General requires such a copy, in a criminal cause, the 
stenographer is entitled to his fees therefor ; but he must furnish it, 
upon receiving a certificate of the sum to which he is so entitled ; 
which shall be a county charge, and must be paid by the county treas- 
urer, upon a certificate, like other county charges. 
These sec- § 87. The provisions of the last five sections are also applicable to 
cabio to M- ^^^^ assistant-stenographer, now in office, or appointed or employed, 
sistant pursuant to any provision of this act ; except that the stenographic 
pheKu^*^ notes, taken by an assistant-stenographer, must, if he dies or his office 
becomes otherwise vacant, be delivered to the stenographer, to be held 
by him with like effect, as if they had been taken by him. 
sapervi- § 88. The board of supervisors of each county must provide for the 
v?de ib?^^ payment of the sums chargeable upon the treasury of the county, for 
eompensa- the salary, fees, or expenses of a stenographer or assistant-stenographer ; 
or stenog. and all laws relating to raising money in a county, by the board of 
raphei-8. supervisors thereof, are applicable to those sums. 
County § 89. The clerk of a county, having a population of one hundred 

appoint thousand inhabitants, or upwards, may, from time to time, by an instru- 
speciai meut in writing, filed in his office, appoint, and at pleasure remove, 
attend ^ 0^6 OT moro Special deputy-clerks, to attend upon any or all of the 
oourtu. terms or sittings of the courts of which he is clerk. Each person so 
appointed must, before he enters upon the duties of his office, subscribe, 
and file in the clerk's office, the Constitutional oath of office ; and he 
possesses, in the absence of the clerk and the deputy-clerk, the same 
power and authority as the clerk, at any sitting or term of the court, 
which he attends, with respect to the business transacted thereat. 
Connty § 90. The couuty judge of each county, except Kings and Dutchess, 

aplwlnt* from time to time, may appoint, and at pleasure remove, a crier for 
crier. the courts of record held in his county ; who is entitled to a compensa- 
tion, fixed and to be paid as prescribed by law. 
Clerk of § 91. The clerk of the county of Dutchess, or in his absence the 
coun?y to doputy-clerk, must act as crier at each term of a court of record held 
be crier in in that couuty. He is entitled therefor to a compensation, fixed and 
tyl* ^°^" to be paid as prescribed by law. 

When § 92. A sheriff, deputy-sheriff, or constable, attending a term of a 

con8ta\)ie court of record, must, when required by the court, act as crier therein ; 
etc., to act and he is not entitled to any additional compensation for that service. 
At^^'lr ^ ^^* -^^ J^^&^s, or a majority of them, of each of the following 

uponcourte named courts, to wit : the supreme court within the first judicial dis- 
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CHAP. I.] ATTENDANTS. §§94-99. 

~"aBT. 8. 

trict ; the court of common for the city and county of New York ; ^^ j^^^ 

and the superior court of the ity of New York, from time to time, may York city, 
appoint, knd at pleasure remove, such attendants upon the court of 
which they are respectively members, including, where the justices of 
the supreme court make the appointment, the circuit court, and the 
court of oyer and terminer, as they think necessary lor the due trans- 
action of the business thereof; not exceeding four attendants for each 
part, and four for the general term. 

§ 94. The board of supervisors of the county of Bangs may appoint interpreter 
an interpreter, to attend the terms of the courts of record held in that of^recor? 
county, at which issues of fact are triable ; who shall hold his office '^^ Kings 

-1 . -^ ' , , , . ■ county. 

durmg good behavior. 

§ 95. The following judges, to wit : the justices of the supreme court Attendants 
for the second judicial district, residing in Kings county, or a majority sen^rs! 
of them ; the judges of the city court of Brooklyn, or a majority of ^oJ^te^'j^^ 
them; the county judge of Kings county; and the surrogate of Kings ^ngs 
county ; may designate how many attendants and messengers, for the ^^ounty. 
appointment of whom no provision is otherwise made by law, are 
required to attend upon the terms and sittings of the courts, of which 
they are respectively members ; including, where the justices of the 
supreme court make the designation, the circuit court and court of 
oyer and terminer. Notice of each designation must be given to the 
sheriif of Kings county, by the clerk of the court. The sheriff must 
thereupon appoint as many qualified persons, to fill those offices for 
each court, as the judges thereof have designated. The number of 
those officers may, from time to time, be increased or diminished, and 
new appointments may be made, in like manner. A person so appointed 
may be removed from office, by the judge of the court to which he is 
assigned; or, if he is assigned to the supreme court, or the city court 
of Brooklyn, by a majority of the judges ; and the sheriff shall not 
re-appoint, for the same court, a person so removed. 

§ 96. Eacl^of the persons, appointed as prescribed in the last section, Duties of 
must attend, from day to day, the terms and sittings, within the county Sointed*^ 
of Kings, of the court to which he is assigned, to preserve order, and under last 
to perform whatever services may be required of him, by the judge ^®*^*'*^^* 
presiding thereat. 

§ 97. The sheriff of each county, except New York and Kings, must. Sheriff 
within a reasonable time before the sitting, in his county, of a special rect^^ 
term of the supreme court, or'a term of the circuit court, county court, notify con- 
court of oyer and terminer, or court of sessions, notify, in writing and Itc.. to' 
personally, as many constables of his county, as he has been directed ^^ 
to notify, by the court, or the judge who is to hold or preside at the 
term, to appear and attend upon the term, during its sitting. 

§ 98. If such a direction has not been given by the court or the id., when 
judge, the sheriff may in like manner notify as many constables, as ?ected. 
he deems necessary, for the purpose specified in the last section. 

§ 99. Each constable seasonably notified, as prescribed in the last Penalty for 
two sections, must attend the term accordingly; and for each day's S^^IJ^ 
neglect, he may be fined by the court, at the term which he was noti- attend 
fied to attend, a sum not exceeding five dollars. ^^^'^ 
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§§ 100-102. EXECUTION OF MANDATES. [chap. ii. 



TITLE 1. 



CHAPTER II. 

POWEBS, DUTIES, AND LIABILITIES OP A SHERIFF, OR 
OTHER MINISTERIAL OFFICER, IN THE EXECUTION 
OF THE PROCESS OR OTHER MANDATE OF A COURT OR 
JUDGE, IN A CIVIL CASE. 

TITLE I. — Provisions relating to the execution op civil man-' 

DATES QENERALLY. 

TITLE II. — Provisions relating to the execution, by a sheriff, 

of a mandate against the person. 

TITLE III. — ^Application of the foregoing provisions to the pro- 
ceedings OF A CORONER. 

TITLE IV. — Powers, duties, and liabilities op an incoming and out- 
going SHERIFF, RESPECTIVELY, TOUCHING THE MATTERS 
included in this CHAPTER. 



.TITLE I. 

Provisiom relating to the execution of eivU mandates generaUp. 

Sbotioh 100. Sheriff to famish certain minute. 

101. Copy of process, etc., to be delivered when served. 

102. Sheiiff to execute process, etc. ; may return by mail. 

103. Penalty for neglect in special proceedings. • 

104. Sheriff may summon the power of the county, to overcome 

redstance. 

105. Names of resisters to be certified. 

106. Punishment for refasing to assist. 

107. Gbvemor may order out military. 

108. Trial of claim of title by third person, to property seized by 

sheriff. 

109. Expenses, how paid. 

Sheriff to § 100. A sherijff, to whom a mandate of any description, is delivered 
tefn^Sn^"^ to be executed, must, without compensation, give to the person deliver- 
ute. ing the same, if required, a minute in writing, signed by the sheriff, 

specifying the names of the parties, the general nature of the man- 
date, and the day and hour of receiving the same. 
Copy of § 101. A sheriff or other ofBicer, serving a mandate, must, upon the 

«te.?1» le request of the person served, deliver to him a copy thereof, without 
delivered compensation, unless he is expressly allowed by law to charge a fee 
served. tnereior. 

Sheriff to § 102. A sheriff, or other officer, to whom a mandate is directed and 
process delivered, must execute the same according to the command thereof, 
etc.; may and make return thereon of his proceedings, under his hand. For a 
return by y^Qiation of this provision, he is liable to the party aggrieved, for the 
damages sustained by him ; in addition to any fine, or other punish- 
ment or proceeding, authorized by law, A mandate delivered to a 
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CHAP, n.] TRJAL BY SHERIFFS JURY. §§ 108-108. 

TXTLiE 1 

sheriff may be returned, by depositing the same in the post-office, 
properly inclosed in a post-paid wrapper, addressed to the clerk, at the 
place where his office is situated ; unless the officer, making the return 
in the name of the sheriff, resides in the place where the clerk's office 
is situated. 

§ 103. A sheriff, or other officer, to whom is delivered, for service or Penalty for 
execution, a mandate, authorized by law to be issued, by a judge or spfcuapro- 
other officer, in a special proceeding, who wilfully neglects to execute feedings. 
the same, may be fined by the judge, in a sum not exceeding twenty- 
five dollars. 

§ 104 If a sheriff, to whom a mandate is directed and delivered, sherfffmay 
finds, or has reason to apprehend, that resistance will be made to th™power 
the execution thereof, he may command all the male persons in his ^^^^L ^ 
county, or as many as he thinks proper, and with such arms as he overcome 
directe, including any military organization armed and equipped, to J^esistance. 
assist him in overcoming the resistance, and, if necessary, in arrestinff 
and confining the resistors, their aiders and abettors, to be dealt with 
according to law. 

§ 105. The sheriff must certify to the court, from which or by whose Names of 
authority the mandate was issued, the names of the resistors, their btfcerti- ^ 
aiders and abettors, as far as he can ascertain the same, to the end fled, 
that they may be punished for their contempt of the court. 

§ 106. A person, commanded by a sheriff to assist him, as prescribed Pnnish- 
in the last section but one, who, without lawful cause, refuses, or reftasin5?to 
neglects to obey the command, is guilty of a misdemeanor. assist. 

§ 107. If it appears to the Glovemor, that the power of a county will Qovemor 
not be sufficient, to enable the sheriff thereof to serve or execute the SS^mu?-^' 
process or other mandates, delivered to him, he must, on the application *»ry. 
of the sheriff, order such a military force, from another county or 
counties, as is necessary. 

§ 108. Where it is specially prescribed by law, that a sheriff must. Trial of 
or may, in his discretion, empanel a jury to try the validity of a claim Sftieby^ 
ojT title to, or of the right of possession of goods or effects, seized by third per- 
him by virtue of a mandate in an action, interposed by a person not a property 
party to the action, the trial must be conducted in the following man- ^^^ff.**^ 
ner, except as otherwise specially prescribed by law : 

1. The sheriff must, from time to time, notify as many persons to 
attend, as it is necessary, in order to form a jury of twelve persons, 
qualified to serve as trial jurors in the county court of the county, or, in 
the city and county of New- York, in the court of common pleas for that 
city and coimty, to try the validity of the claim. 

2. Upon the trial, witnesses may be examined, in behalf of the 
claimant, and of the party, at whose instance the property claimed 
was taken by the sheriff. For the purpose of compelling a witness to 
attend and testify, the sheriff, upon the application of either party to 
the inquisition, must issue a subpoena, as prescribed in section eight 
hundred and fifty-four of this act, and with like effect ; except that a 
warrant to apprehend or to commit a witness, in a case specified in 
section eight hundred and fifty-five or section eight hundred and 
fifty-six of this act, may be issued by a judge of the court in which 
the action is brought, or by the county judge, or, in the city and 
county of New- York, by a judge of the court of common pleas for that 
city and county. 

3. The sheriff must preside upon the trial. A witness, produced by 
either party, must be sworn by the sheriff, and examined or^y in the 
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§§ 109-110. 



PRISONERS IN CIVIL CASES. 



[chap. n. 



TITLE a. 



Expenses, 
how paid. 



presence of the jury. A witness, who testifies falsely upon such an 
examination, is guilty of perjury in a like case, and is punishable in 
like manner, as upon the trial of a civil action. 

§ 109. Upon such a trial there are no costs ; but the fees of the sheriff, 
jurors, and witnesses must be taxed, by a judge of the court, or the 
county judge of the county, or, in the city and county of New- York, by 
a judge of the court of common pleas for that city and county, and 
must be paid as follows : 

1. If the jury, by their verdict, find the title, or the right of posses- 
sion to the property claimed, to be in the claim&nt ; by the party at 
whose instance the property was taken by the sheriff. 

2. If they find adversely to the claimant, with respect to all the 
property claimed ; by the claimant. 

3. If they find the title, or the right of possession to only a part of 
the property claimed, to be in the claimant ; each party must pay his 
own witnesses' fees ; and the sheriff's and jurors' fees must be paid, 
one-half by each party to the inquisition. 

Before notifying the jurors, the sheriff may, in his discretion, require 
each of the paarties to the controversy to deposit with him such reason- 
able sum, as may be necessary to cover his legal fees, and the jurors' 
fees. The sheriff must return to each party the balance of the sum 
so deposited by him, after deducting the fees, lawfully chargeable to 
that party, as prescribed in this section. 



TITLE IL 

Pr(ymsion8 relating to the execution^ by a sheriffs of a mandate against tJie 

person, 

Abtiglb 1. An-esting, conveying to jail, and committing a prisoner. 

2. Jails ; jail discipline ; and regulations concerning the confinement and 

care of prisoners. 

3. Temporary jails, and temporary removal of prisoners from jail. 

4. Jail liberties ; escapes. 

5. Action upon and assignment of a bond for jail, liberties. 



ARTICLE FIBST. 

Abbbstikg, CoNVBYiya TO Jail, and CoMHiTTora ▲ PBisoinm. 

Sbction 110. Prisoner, how kept. 

111. Support of prisoner in Kings cotmty. 

112. Id, ; in other counties. 

113. Charges for food, etc., when prohibited. 

114. Also for waiting for prisoner. 

115. Rates of charges for lodging, etc. 

116. Prisoner may send for necessaries. 

117. Charges for rent, etc., prohibited. 

118. Prisoner how conveyed to jail through another coimty. 

119. Oflicer or prisoner not liable to arrest. 

Prisoner, § 110. A person arrested, by virtue of an order of arrest, in an 
how kept. 2iQ^\Q^ qj special proceeding brought in a .court of record ; or of an 
execution issued upon a judgment rendered in a court of record ; or 
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CHAP, n.] PRISONERS IN CIVIL CASES. §§ 111-116. 

AST 1 

surrendered in exoneration of his bail ; must be safely kept in custody, 
in the manner prescribed by law, and, except as otherwise prescribed 
in the next two sections, at his own expense, until he satisfies the 
judgment rendered against him, or is discharged according to law. 

§ 111. In the county of Kings, when the sheriff has actually con- Support of 
fined in jail a prisoner so an-ested or surrendered, he must serve upon ]|?n^®'*^ 
the plaintiff's attorney, as prescribed by law for the service of a paper county. 
upon an attorney in an action, a written notice, stating that he has so 
confined the prisoner, and that the plaintiff is required to make the 
payments specified in this section, in default whereof the prisoner will 
be discharged. Within three days after service of the notice, or six 
days, if the seryice is by mail, the plaintiff must pay to the sheriff the 
sum of twenty-five dollars, for the Support of the prisoner for the first 
twenty days, after bis actual confinement in jail, unless in the mean- 
time he is discharged or admitted to the jail liberties. At or before 
the expiration of each subsequent period of twenty days, diiring which 
the prisoner has been so confined, the plaintiff must pay a like sum 
to the sheriff, for- the prisoner's support during the ensuing twenty 
days. If a payment required by this section is not made, the prisoner 
must be discharged. The sheriff must apply all the money so paid, to 
the support of the prisoner, unless he is admitted to the jail liberties 
or discharged; in which case he must refund to the plaintiff's* attorney 
a ratable portion of the last payment, according to the period of time, 
during which the prisoner was so confined. 

§ 112. In any county except Kings, if a prisoner, actually confined id.; in 
in jail, makes oath before the sheriff', jailor, or deputy-jailor, that he is Jfi^®^*^**^' 
unable to support himself during his imprisonment, his support is a 
county charge. 

§ 113. A sheriff or other officer shall not charge a person, whom he Charges 
has arrested, with any sum of money, or demand, or receive from him ©tc.fwh'en 
money, or any valuable thing, for any drink, victuals, or other thing, prohibited, 
furnished or provided for the officer, or for the prisoner, at any tavern, 
ale-house, or public victualing or drinking-house. 

§ 114. A sheriff or other officer shall not demand or receive from a Also for 
person, arrested by him, while in his custody, a gratuity or reward, prfsonerf*' 
upon any pretence, for keeping the prisoner out of jail f for going 
with him or waiting for him to find bail, or to agree with his adver- 
sary ; or for any other purpose. 

§ 115. If a person arrested is kept in a house other than the jail of Kates of 
the county, the officer arresting him, or the person in whose custody fwil^. 
he is, shall not demand or receive from him any greater sum, for lodg- ^* etc. 
ing, drink, victuals, or any other thing, than has been theretofore pre- 
scribed by the court of sessions of the county ; or, if no rate has been 
prescribed by the court of sessions, than is allowed by a justice of the 
peace of the same town or city, upon proof that the lodging or other 
thing was actually furnished, at the request of the prisoner. And 
such an officer or person shall not, in any case or upon any pretext, 
demand or receive compensation for strong, spirituous, or fermented 
liquor, or wine, sold or delivered to the prisoner. 

§ 116. A prisoner so kept in a house, may sencTfor and have beer, prisoner 
ale, cider, tea, coffee, milk, and necessary food, and such bedding, &* neces^ 
liuen, and other necessary things, as he thinks fit, from whom he sari^. 
pleases, without detention of the same or any part thereof by, or pay- 
ing for the same, or any part thereof to, the officer arresting him, or 
the person in whose custody he is. 
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§ 117. A sheriff, jailor, or other officer, shall not demand or receive 
money, or any valuable thing, for chamber rent in a jail ; or any fee, 
compensation, or reward, for the commitment, detaining in custody, 
release, or discharge of a prisoner, other than the fees expressly 
allowed therefor by law. 

§ 118. A sheriff or other officer, who has lawfully arrested a prisoner, 
may convey his prisoner through one or more other counties, in the 
ordinary route of travel, from the place where the prisoner was ar- 
rested, to the place where he is to be delivered or confined. 

§ 119. A prisoner so conveyed, or the officer having him in custody, 
is not liable to arrest in any civil action or special proceeding, while 
passing through another county. 
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ARTICLE SECOND. 

Jails; Jail Disgiflinb; akd Regulations concbbnikg thb OoirFiNSMEirr Asrs 

Cabb of Pbisonbbs. 

Sbction 120. Jail in New York city. 

121. Jails in other counties. 

122. Either of several jails may be used. 

123. Civil and criminal prisoners to be kept separate. \ 

124. Males and females to be kept separate. 

125. Penalties. 

126. Jail physician! 

127. Removal of sick prisoners. 

128. Sale of liquor in jails. 

129. Permit, when granted. 

130. Penalties for violation. 

131. Service of papers on prisoner. 

132. Sheriff to permit access for that purpose. 

133. Prisoners under United States process. 

134. Sheriff answerable for their custody. 

§ 120. The building, now used as a jail in the city of New York, for 
the confinement of prisoners in civil causes, shall continue to be the 
jail of the city and county of New York, for the confinement of such 
persons ; and the sheriff of the city and county of New York shall have 
the custody thereof, and of the prisoners in the same. 

§ 121. The buildings, now used as the jails of the other counties of 
the State, shall continue to be the jails of those counties respectively, 
until other buildings have been designated or erected for that purpose, 
according to law ; and the sheriff of each county shall have the custody 
of the jan or jails of his county, and of the prisoners in the same. 

§ 122. I'he sheriff of a county, in which there is more than one jail, 
may confine a prisoner in either ; and may remove him from one jail 
to another, within the county, whenever he deems it necessary for his 
safe keeping, or for his appearance at court. 

§ 123. A prisoner, arrested in a civil cause, must not be kept in a 
room, in which any prisoner, detained on a criminal charge or convic- 
tion, is confined. 

§ 124. Male and female prisoners must not be put in the same room ; 
except that a husband and his wife may be put or kept together, in a 
room wherein there are no other prisoners. 

§ 125. A. sheriff, or other officer, who wilfully violates any of the 
foregoing provisions of this title, forfeits to the person aggrieved, 
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treble damages. He is also guilty of a misdemeanor, and shall be 
punished accordingly. A conviction also operates as a forfeiture of his 
ofBice. 

§ 126. The board of supervisors of each county, except New York, JaU physi- 
must appoint some reputable physician, duly authorized to practice *^**^ 
medicine, as the physician to the jail of the county. If there is more 
than one jail they must appoint a physician to each. The common 
council of the city of New York must appoint a similar physician, to 
the jail of that city and county. The physician to a jail holds his 
office at the pleasure of the board which 'appointed him, except in the 
county of Kings. In that county, the term of his office is three years. 

§ 127. If the physician to a jail, or, in case of a vacancy, a physician Removal of 
acting as such, and the warden or jailor, certify in writing, that a oner^^ 
prisoner, confined in the jail in a civil cause, is in such a state of bodily 
health, ^hat his life will be endangered, unless he is removed to a 
hospital for treatment, the county judge, or, in the city and county of 
New York, one of the judges of the court of common pleas, must, upon 
application, make an order, directing the removal of the prisoner to a 
hospital within the county, designated by the judge ; or, if there is 
none, to such nearest hospital as the judge directs ; that the prisoner 
be kept in the custody of the chief officer of the hospital, until he has 
sufficiently recovered from his illness, to be safely returned to the jail; 
that the chief officer of the hospital then notify the warden or jailor, 
and that the latter thereupon resume custody of the prisoner. If the 
prisoner actually escapes, while going to, remaining at, or returning 
from the hospital, a new execution may be issued against his person, 
if he was in custody by virtue of an execution ; or, if he was in custody 
by virtue of an order of arrest, a new order of arrest may be granted, 
upon proof by affidavit of the facts specified in this section, without 
other proof, and without an undertaking. 

§ 128. Strong, .spirituous, or fermented liquor, or wine, shall not, on saie of 
any pretence, be sold within a building used and established as a jail, j^**"^^ 
Spirituous, fermented or other liquor, except cider, and that quality of 
beer called table-beer, shall not be brought into a jail for the use of a 
person confined therein, without a written permit by the physician to 
the jail, which must be delivered to and kept by the keeper thereof, 
specifying the quantity and kind of liquor which may be furnished, 
the name of the prisoner for whom, and the time during which the 
same may be furnished. 

§ 129. Such a permit shall not be granted, unless the physician is pennit, 
satisfied, that the liquor allowed to 1^ furnished is necessary for the SSSSed. 
health of the prisoner, for whose use it is permitted ; and that fact 
must be stated in the permit. 

§ 130. A person who brings into or sells in a jail, strong, spirituous. Penalties 
fermented, or other liiquor, or wine, contrary to the foregoing provisions §0X17^^* 
of this article ; or a sheriff, keeper of a jail, assistant-keeper, or an 
officer, or person employed in or about a jail, who knowingly suffers 
liquor or wine to be sold or used therein, contrary to this article, is 
guilty of a misdemeanor, and shall be punished accordingly. A con- 
viction also operates as a forfeiture of his office. 

§ 131. A sheriff or jailor, upon whom a paper in an action or special Service of 
proceeding, directed to a prisoner in his custody, is lawfully served, or p^ner?^ 
to whom such a paper is delivered for a prisoner, must, within two 
days thereafter, deliver the same to the prisoner, with a note thereon of 
the time of the service thereof upon, or the receipt thereof by him. 
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For a neglect or violation of this section, the sheriff or jailor, guilty 
thereof, is liable to the prisoner for all damages occasioned thereby. 

§ 132. Subject to reasonable regulations, which the sheriff may 
establish for that purpose, a sheriff, jailor, or other officer, who has the 
custody of a prisoner, must permit such access to him as is necessary, 
for the personal service of a paper in an action or special proceeding, 
to which the prisoner is a party, and which must be personally served. 

§ 133. A sheriff must receive into his jail and keep a prisoner, com- 
mitted to the same, by virtue of civil process issued by a court of 
record, instituted under the authority of the United States, until he is 
discharged by the due course of the laws of the United States, in the 
same manner as if he was committed by virtue of a mandate in a civil 
action, issued from a court of the State. The sheriff may receive, to 
his own use, the money payable by the United States for the u£ie of 
the jail. •> 

§ 134. A sheriff or jailor, to whose jail a prisoner is committed, as 
prescribed in the last section, is answerable for his safe keeping, in 
the courts of the United States, according to the laws thereof. ' 
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ARTICLE THIRD. 
Temporary Juls, aitd Temporary Removal of Prisoners from Jail. 

Section 135\. When jail becomes unfit, etc., another to be designated. 

136. Designation, how annulled. 

137. Copy of designation to be served on the sheriflf, etc. 

138. Prisoners already upon jail liberties. 

139. Jail liberties to piisoner, who becomes entitled thereto, before removal. 

140. Id. ; to prisoners removed. 

141. When designation to be revoked, etc. 

142. Copy of revocation to be served on shenn ; sheriff's duty thereon. 

143. Removal of prisoners in case of fire. 

144. What officer to act in case of absence, etc. 

§ 135. If there is no jail in a county ; or the jail becomes unfit or 
unsafe for the confinement of some or all of the prisoners, or is de- 
stroyed by fire or otherwise ; or if a pestilential disease breaks out in 
the jail, or in the vicinity of the jail, and the physician to the jail 
certifies that it is likely to endanger the health of any or all of the 
prisoners in the jail ; the county judge, or, in the city and county of 
New York, the chief-judge of the court of common pleas, must, by an 
instrument in writing, filed with the clerk of the cOunty, designate 
another suitable place within the county, or the jail of a contiguous 
county, for the confinement of some or all of the civil prisoners/ as the 
case requires. The place so designated thereupon becomes, to all 
intents and purposes, except as otherwise prescribed in this article, the 
jail of the county for which it has been so designated, and for the pur- 
poses expressed in the instrument designating the same. 

§ 136. The designation may be modified or revoked, by the judge 
making the same, by a like instrument in writing, filed with the clerk 
of the county. 

§ 137. The county clerk must serve a copy of the designation, duly 
certified by him, under his official seal, on the sheriff and keeper of 
the jail of a contiguous county so designated. The sheriff of that 
county must, upon the delivery of the sheriff of the county for which 
the designation is made, receive into his jail, and there safely keep, 
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ART a 

all persons who may be lawfully confined therein, pursuant to tbis 
article ; and he is responsible for their safe keeping, as if he was the 
sheriff of the county for which the designatic^i is made. 

§ 138. If a prisoner has been admitted to the liberties of the jail of Prisoners 
the county, for which the designation is made, he must, notwithstand- upoSiLi 
ing, remain within those liberties ; but he may be removed by the liberties. 
sheriff, to whom he has given bond for the liberties, to the jail or other 
place so designated, and confined therein, in a case, where the sheriff 
might confine him in the jail of his own county. 

8 139. If a person, who is arrested, before or after the designation, jaiuiber- 
by the sheriff of the county for which the designation is made, becomes oner!*Aviio^ 
entitled, after the designation, and before his removal, to the liberties ^^J.^P^® 
of the jail, he must be admitted to the liberties of the jail of that thereS>, 
county, as if the designation had not been made ; but he may be ^^^^ ^®' 
removed by the sheriff to the jail, or other place, so designated, and 
confined therein, in a case, where the sheriff might confine him in the 
jail of his own county. 

§ 140. If a person confined in or removed to the jail of a contiguous id ; topris- 
county, designated as prescribed in this article, becomes entitled to the mo^^d.^ 
liberties of the jail, the sheriff of that county must admit him to the 
jail liberties, as if he had been originally arrested by that sheriff, on 
a mandate directed to him. 

§ 141. When a jail is erected for the county, for whose use the desig- whendes- 
nation was made, or its jail is rendered fit and safe for the confinement b^^^evok^ 
of prisoners, or the reason for the designation of another jail or place ed, etc. 
has otherwise ceased to be operative, the designation must be revoked, 
as prescribed in this article. 

§ 142. The county clerk must immediately serve a copy of the revo- copy of re- 
cation, duly certified by him under his official seal, upon the sheriff of J^ M^rved^ 
the same county ; who must remove the prisoners belonging to his on sheriff; 
custody, and confined without his county, to his proper jail. If a dutyJhere- 
prisoner has been admitted to the jail liberties in the other county, he on. 
must also be removed ; and he is entitled to the liberties of the jail of 
the county, to which he is removed, without a new bond, as if he had 
been originally admitted to the jail liberties in that county; and the 
bond given by him applies accordingly to those liberties. 

§ 143. If, by reason of a jail, or a building near a jail, being on fire, Bemovai of 
there is reason to apprehend that some or all of the prisoners confined g^^as* ^'^ 
in the jail, may be injured, or may escape, the sheriff or keeper of the tire. 
jail may, in his discretion, remove them to some safe and convenient 
place, and there confine them, until they can be safely returned to the 
jail ; or, if the jail is destroyed, or so injured, that it is unfit or unsafe 
for the confinement of the prisoners, until a designation is made, as 
prescribed in section one hundred and thirty-five of this act. 

§ 144. If the county judge, or the chief-judge of the court of common what om- 
pleas for the city and county of New- York, is absent or unable to act, f^^ase^of 
or if his office is vacant, a designation, or the revocation or modification absence, 
thereof, as prescribed in this article, may be made, in any county, ®^* 
except New- York, by the special county judge or the district attorney, 
or in the city and county of New- York, by any judge of the court of 
common pleas. 
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ARTICLE FOURTH. 

Jail Libbbtibs ; Escapbs. 

Jail liberties in certain counties. 

Id.; in other counties. 

Id.; how laid out. 

Copy to be kept posted in jail. 

Who admitted to liberties. 

Bond to be executed by prisoner ; its contents. 

For whom bond to be held. 

Prisoner to be committed when surety is insufficient 

SuiTender of prisoner by his sureties. 

How suiTender made. 

What deemed and what not deemed an escape. 

When court may oi-der piisoner out of sheriff's custody. 

Prisoners committed for contempt. 

Sheriff's liability for escape. 

Penalty for connivance at escape by a sheriff, etc. 
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§ 145. The following are the liberties of the jail for each of the 
counties specified, to wit: 

For the city and county of New- York, the whole of that city and 
county. 

For the county of Onondaga, the whole of the city of Syracuse. 

For the county of Monroe, the whole of the city of Rpchester. 

For the county of Erie, the whole of the city of Buffalo. 

For the. county of Dutchess, tte whole of the city of Poughkeepsie. 

For the county of Kings, the whole of that county. 

For the county of Albany, the whole of the city of Albany.. 

For the county of Jefferson, the whole of the city of Watertown. 

For the county of Herkimer, the whole of the village of Herkimer. 

For the county of Rensselaer, the whole of the city of Troy. 

§ 146. The liberties of the jail in each of the other counties of the 
State, as heretofore established, shall continue to be the liberties thereof, 
until they are altered, or new liberties are established, as prescribed by 
law. 

§ 147. Where the liberties of a jail are altered or established, by 
resolution of the board of supervisors, as prescribed by law, a space 
of ground, adjacent to the jail, and not exceeding five hundred acres 
in quantity, must be laid out as the jail liberties, in a square or rect- 
angle as nearly as may be ; but a stream of water, canal, street, or 
highway, may be adopted as an exterior line, notwithstanding it is not 
in a straight line, or is not at right angles with the other exterior lines 
of the liberties. A resolution establishing or altering jail liberties, 
must contain a particular description of their boundaries; and as soon 
as may be after its adoption, the boundaries must be designated by 
monuments, inclosures, posts, or other visible and permanent marks, at 
the expense of the county. 

§ 148. The county clerk must, within one week after a resolution of 
the board of supervisors, establishing or altering jail liberties, has been 
filed in his ofBice, deliver an exemplified copy thereof to the keeper of 
the jail, who must keep the same exposed to public view, in an open 
and public part of the jail, and exhibit it to each person admitted to 
the liberties of the jail, at the time of his executing a bond for that 
purpose. 
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§ 149. A person in the custody of a sheriff, by virtue of an order of ^^^ ^d- 
arrest; or of an execution in a civil action; or in consequence of a sur- mittedto 
render in exoneration of his bail; is entitled to be admitted to the lib- ^®^'^®®- 
erties of the jail upon executing a bond to the sheriff, as prescribed in 
ikte next section. 

§ 150. The bond must be executed by the prisoner and one or more Bond to be 
sufficient sureties, residents and householders or freeholders of the by^prison- 
county, in a penalty at least twice the sum in which the sheriff was re- er; its con- 
quired to hold the.defendant to bail, if he is in custody under an order of ^^^' 
arrest, or has been surrendered in exoneration of his bail, before ji^dg- 
ment ; or directed to be collected by the execution, if he is in custody 
under an execution ; or remaining uncollected upon a judgment againfffc ^ 

him, if he has been surrendered after judgment; conditioned that the 
person so in custody shall remain a prisoner, and shall not, at any time 
or in any manner, escape or go without the liberties of the jail until 
discharged by due course of law. 

§ 151. A bond so taken is held for the indemnity of the sheriff tak- For whom 
ing it, and of the party at whose instance the prisoner executing it is Jlei^ *^ ^ 
confined. 

§ 152. If a sheriff, who has taken such- a bond, discovers that a surety prisoner to 
therein is insufficient, he may commit the prisoner who executed it to ^d^when*' 
close confinement in the jail, until another bond, with good and suffi- surety is 
cient sureties, is offered. « c^entT 

§ 153. One or more of the sureties, in a bond given fir the liberties surrender 
of a jail, may surrender the principal, at any time before judgment is Sy^issure- 
rendered against them in an action on the bond ; but they are not ex- ties, 
onerated thereby, from a liability incurred before making the surrender. 

§ 154. The surrender must he made as follows. The surety or sure- howsut- 
ties making it must take the principal to the keeper of the jail, who JJ^|f 
must, upon his or their written requisition to that effect, take the prin- 
cipal into his custody, and indorse upon the bond given for the liberties, 
an acknowledgment of the surrender; and also, if required, /give the 
surety or sureties a certificate, acknowledging the surrender. 

§ 155. The going at large, within the 'liberties of the jail in which what 
he is in custody, of a prisoner who has executed such a bond, or of a and°what 
prisoner who would be entitled to the liberties upon executing such a not deemed 
bond, is not an escape. But the going at large, beyond the liberties, *** *'s®*p«- 
by a prisoner, without the assent of the party at whose instance he is 
in custody, is an escape ; and the sheriff in whose custody he was, has 
the same authority to pursue and retake him, as if he had escaped 
from the jail. Such an escape forfeits the bond for the liberties^ if 
any; subject to the provisions of the next article of this title. 

§ 156. Where a person, who has been indicted for a criminal offence, when 
is held by a sheriff, by virtue of a mandate in a civil action or special ^Jj^ "J*y 
proceeding, the court, in which the indictment is pending, may make one?out of 
an order, requiring the officer, to whom the process for the arrest of the cust^y. 
person indicted is directed, to take him out of the custody of the sheriff, 
and bring him before the court ; whereupon the court may make such 
disposition of the prisoner, as to it seems proper. The sheriff must 
obey such an order. 

§ 157. A prisoner, committed to jail upon process for contempt, or Prisoner 
committed for misconduct in a case prescribed by law, must be actually Jor^I^^^ 
confined and detained within the jail, until he is discharged by due tempt, 
course of law, or is removed to another jail or place of confinement, in 
a case prescribed by law. A sheriff or keeper of a jail, who suffers 
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buch a prisoner to go or be at large out of his jail, except by virtue of 
a writ of habeas corpus, or by the special direction of the court com- 
mitting him, or in a case specially prescribed by law; is liable to the 
party aggrieved, for his damages sustained thereby, and is guilty of a 
misdemeanor.. If the commitment was for the non-payment of a sum 
of money, the amount thereof, with interest, is the measure of damages. 
Sheriff's § 158. Where a prisoner, in a sherifiTs custody, goes or is at large be- 
D^uty for y.^^^^ ^^ie liberties of the jail, without the assent of the party at whose 
instance he is in custody, the sheriff is answerable therefor, in an 
; action against him, as follows : 

1. If the prisoner was in custody by virtue of an order of arrest, 
or in consequence of a surrender in exoneration of his bail, before 
judgment, the sheriff is answerable to the extent of the damages sus- 
tained by the plaintiff. 

2. If the prisoner was in custody by virtue of any other mandate, or 
in consequence of a surrender in exoneration of his bail, after judg- 
ment, the sheriff is answerable for the debt, damages, or sum of money, 
for which the prisoner was committed. 

Penalty for § 159. A. sheriff or other officer, who demands or receives a reward, 

at escape, gratuity, or other valuable thing, to procure, assist, connive at, or per- 

b^a sheriff, ^^^ q^^ escape of a prisoner, in his custody, is guilty of a misdemeanor, 

and shall be punished accordingly. A conviction also operates as a 

forfeiture of his office, and disqualifies him forever thereafter from 

holding the same. 



ARTICLE FIFTH. 

ACTIOV UPON AND ASSIGNMBNT OF A BOKD FOB JaIL LiBBBTIBS. 

Sbction 160. Defence in action by sheriff on bond. 

161. Judgment against sheriff to be evidenced against sureties, etc. 

162. Summary judgment for sheriff. 

163. Requisites of application therefor. 

164. Such judgment when stayed. Same ; when vacated. 

165. Judgment against sheriff is evidence of damages. 

166. Assignment of bond. 

167. Action on bond by assignee ; damages recoverable. 

168. Such assignment bars action against sheriff. 

169. Defence in action by assignee. 

170. Stay of proceedings where assignment is not taken. 

171. Deience of sheiiff in action for escape. 

Defence in § 160. In an actiou brought by a sherijff on a bond for the jail liber 
l^eriff on ^^s> ^^ ^^ ^ defence, that the prisoner voluntarily returned to the liber- 
bond, ties of the jail from which he escaped, or was recaptured by, or sur- 
rendered to the sheriff, from whose custody he escaped, before the 
commencement of the action. The defendants may make that or any 
other defence to the action, which might be made by the sheriff, to an 
action against him for the escape. 
Judgment § 161. But if judgment has been rendered against the sheriff, in an 
sheriff to action brought for the escape, and due notice of the pendency of the 
be evi- action was given to the prisoner and his sureties, to enable them to 
agafnst defend the same, the judgment against the sheriff is conclusive evi- 
sareties, (Jence of his right to recover against the prisoner and his sureties, to 
whom the notice was given, as to any matter which was or might have 
been controverted, in the action against the sheriff. 
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§ 162. In an action brought by a sheriff on a bond for the jail liber- summary 
ties, if it appears to the court, upon a motion made in behalf of the J?^^^®^ 
sheriff, that judgment has been rendered against him, for the escape 
of the prisoner, and that due notice of the pendency of the action 
against him, was given to the prisoner and his suDeties, to enable them 
to defend the same, the court must order a summary judgment for the 
plaintiff; and judgment must be entered accordingly, with costs. 

§ 163. But to entitle a sheriff to move for such a judgment, he mhst J/^^^fj^^f. 
have served a copy of his complaint, and given twenty days' notice of Son^&ere- 
the inotion. ^**^- 

§ 164. If it appears, on the hearing of the motion, that the defend- Such judg- 
ants have a meritorious defence, which was not controverted in the SayedT ^^ 
action against the sheriff, and which by law could not have been so ^acated*^ 
controverted, the court may stay proceedings on the judgment, with 
such limitations and upon such terms, as it deems just, until a trial in 
the action ; but the judgment must stand as a security for the sheriff. 
If the defence is established, the court must vacate the judgment, and 
render judgment for the defendant. 

§ 165. In an action brought by a sheriff on a bond for the jail liber- Judgment 
ties, a judgment against him for the escape of the prisoner, is evidence sferiff^g 
of the damages sustained by him, as if it had been collected ; and he evidence of 
may recover his reasonable attorney's and counsel fees, and other ^**^®®* 
expenses in defending the action against him, as part of his damages. 

§ 166. If a bond for the jail liberties is forfeited, the party at whose Assign- 
instance the prisoner was confined, or, in case of his death, his execu- Sond.^ 
tor or administrator, is entitled to an assignment thereof; which must 
be executed by the sheriff who took the bond, or, in case of a vacancy 
in his office, by his under-sheriff, and acknowledged or proved, and 
certified, in like manner as a deed to be recorded in the county. 

§ 167. The person to whom such an assignment has been made, may Action on 
maintain an action on the bond, as assignee of the sheriff taking the ^iS^ee; 
same, in a case where an action might be maintained by the sheriff; damages' 
and he may recover the same damages for the breach of the condition, bie. 
which he might have recovered in an action against the sheriff, for the 
escape. 

§ 168. The acceptance of an assignment of such a bond, is a bar to Such as- 
an adtion, by or in behalf of the assignee, against the sheriff or other bSsaction 
officer making the same, for an escape by the prisoner executing the *j^^^* 
bond, amounting to a breach of the condition thereof, unless the escape 
was with the assent of the sheriff or other officer. 

§ 169. In an action brought by the ass^^ee of the bond, the defend- Defencein 
ant may. make any defence, which he might make, if the action was S^^^eef 
brought in the name and for the benefit of the sheriff. 

§ 170. If the person entitled to an assignment of a bond for the jail stay of 
liberties, in lieu of taking the same, brings an action against the sheriff SJ^g where 
for the escape, the court may, except where the escape was made with assignment 
the sheriffs assent, stay proceedings upon a judgment recovered against taken. 
the sheriff, with such limitations and upon such terms as it deems just, 
until he has had a reasonable time to prosecute the bond, and collect 
a judgment recovered thereon. 

§ 171. In an action against a sheriff or other officer, for the escape Defence of 
of a prisoher, it is a defence, that the escape was without the assent Action for 
of the defendant, and that at the commencement of the action, he had escape. 
the prisoner within the liberties, either by his voluntary return, or by 
lecapture. 
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9§ 172-178. 



CORONER'S DUTIES. 



[chap. II. 



TITLES. 



TITLE III. 
Applicaiion of theyoregoing provisions to the proceedings of a coroner. 

SiKcnoif 172. Duties of coroner when sheriff is a party. 

173. Any one of the coroners may act. 

174. Arrest of sheriff by coroner. 

175. Sheriff; how confined. 

176. Place of confinement to be deemed a jail. 

177. Sheriff to be admitted to jail Uberties ; liability of coroner for sheriff's 

escape. 

178. Coroner may prosecute, etc., bond for liberties. 

179. Duties of coroner where sheriff is plaintiff. 

180. Such prisoner entitled to jail liberties, etc. 

181. Escape of such prisoner. 
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ners may 
act. 
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§ 172. In an action or special proceeding, to which the sheriff of a 
county is a party, a coroner of the same county has all the power, and 
is subject to all the duties of a sheriff, in a cause to which the sheriff 
is not a party ; except as otherwise specially prescribed by law. 

§ 173. A mandate in a civil action or special proceeding which must 
or may be executed by the coroners, or by a coroner of a county, must 
be directed either to a particular coroner, or generally to the coroners of 
that county. Where such a mandate is directed generally to the coro- 
ners of a county, or requires them to do any act, it may be executed, 
and a return thereto may be made and signed, by one of them; but 
such an act or return does not affect the others. 

§ 174. Where a mandate, requiring the arrest of the sheriff of the 
county, is directed to a coroner, he must execute the same in the man- 
ner prescribed by law, with respect to the execution of a similar man- 
date by a sheriff; and he is authorized to take an undertaking on the 
arrest, or a bond for the jail liberties, to himself, in his name of office, 
in a like case, and in like manner, and with like effect, as where such 
a bond or undertaking may be taken by a sheriff. 

§ 175. Where the actual confinement of a sheriff by a coroner, on a 
mandate, is required or authorized by law, he must be confined by the 
coroner, in a house situated within the liberties of the jail of the county, 
other than the sheriff's house, or the jail, in the same manner as a 
sheriff is required by law to confine a prisoner in the jail. 

§ 176. That house thereupon becomes the jail of the county, for the 
use of the coroner ; and each provision of law relating to the jail, or to an 
escape from the jail, applies thereto^ while the sheriff' is confined therein. 

§ 177. A sheriff so arrested must be admitted to the liberties of the 
jail of the county, in a like case, and upon executing a like bond to 
the coroner, as prescribed by law for a prisoner in the sheriff's custody. 
For an escape of the sheriff from the liberties, the coroner is liable, in 
the same manner, and to the same extent, as a sheriff for a similar 
escape ; and he may make the 3ame defence as a sheriff. 

§ 178. The coroner may prosecute a bond for the liberties taken by 
him, and is entitled to all the rights, and subject to all the liabilities, 
prescribed by law, with respect to a similar bond taken by a sheriff*. 
The bond may be assigned by him, to the party at whose instance 
the sheriff was arrested ; and the same proceeding may be had there- 
upon, as upon a bond taken and assigned by a shenff, in a similar case 
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CHAP. ix.J NEW SHERIFF. §§ 179-184, 

TITLE 4. 

§ 179. A person arrested by a coroner, in an action or special pro- Duties of 
ceeding, in which the sheriff of the county is plaintiff, must be confined ^^^J®' 
in the jail of the county, in a case where such a confinement is required sheriff is 
or authorized by law ; but the coroner is not liable for an escape of the piaii^tiff. 
prisoner from the jail, after he has been confined therein. A person so* 
confined must be kept and treated, in all respects, like a prisoner con- 
fined by the sheriff. 

§ 180. A person so arrested by a coroner, is entitled to be discharged, Such prfs- 
or to the liberties of the jail, as the case requires, upon giving a bond Sed^to^aii 
or an undertaking to the coroner, in the like manner, and in a like liberties, 
case, in which a person arrested by a sheriff would be entitled to be so 
discharged, or to the liberties. The bond or undertaking so given, 
must be in all respects similar to that required to be given to a sheriff; 
and it has the like effect, and may be assigned and proceeded upon in 
like manner. ^ 

§ 181. A coroner is answerable for an escape of a prisoner, admitted Escape of 
by him to the liberties of the jail, in the same manner and to the same JSer.^ 
extent, as a sheriff, and may interpose a like defence. 



TITLE IV, 

Powers^ duties and liabilities of an incoming and outgoing sheriffs respect' 
ivel^j touching the matters included in this chapter. 

Sbction 182. Certificate to be furnished to new sheriff. 

183. Powers of former shenflf ; when to cease. 

184. Jails, process, etc., to be delivered to new sheriff. 

185. Former sheriff to execute instrument. 

186. Former sheriff to execute certain process. 

187. Certain orders to be delivered to and returned by new sheriff. 

188. Delivery of prisonera, process, etc., how enforced. 

189. Under-sheriff, etc., when to comply with foregoing* provisions. 

§ 182. Where a new sheriff has been elected or appointed, and has certificate 
qualified and given the security required by law, the clerk of the county Jished'to 
must furnish to the new sheriff a certificate, under his hand and official newsherin: 
seal, stating that the person so appointed or elected, has so qualified 
and given security. 

§ 183. Upon the commencement of the new sheriff's term of office. Powers of 
and the service of the certificate on the former sheriff, the latter's powers fS^ff". 
as sheriff cease, except as otherwise expressly prescribed by law. when to 

§ 184. Within ten days after the service of the certificate, upon the j®*®®' 
former sheriff, he must deliver to his successor : process, 

1. The jail, or if there are two or more, the jails of the county, with dSiVere^d 
all their appurtenances, and the property of the county therein. to new 

2. All the prisoners then confined in the jail or jails. sheriff. 

3. All process, orders, commitments, and all other papers and docu- 
ments, authorizing, or relating to the confinement or custody of a pris- 
oner, or, if such a process, order, or commitment has been returned, a 
statement in writing of the contents thereof, and when and where it 
was returned. 
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§§ 185-189. 



NEW SHERIFF. 



[chap. n. 



TITLB4. 
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4. All mandates, then in his hands, except sqch as he has fully exe- 
Gated, or has begun to execute, by the collection of money thereon, or 
by a seizure of or levy on money or other property, in pursuance thereof. 

§ 185. At the time of the delivery, the former sheriff must execute 
an instrument, reciting the property, documents, and prisoners 
delivered, specifying particularly the process or other authority, by 
which each prisoner was committed and is detained, and whether the 
same has been returned or is delivered to the new sheriff. The instru- 
ment must be delivered to the new sheriff, who must acknowledge, in 
writing, upon a duplicate thereof, the receipt of the property, docu- 
ments and prisoners, therein specified ; and deliver such duplicate 
and acknowledgment to the former sheriff. 

§ 186. Notwithstanding the election or appointment of a new sheriff, 
the former sheriff must return, in his own name, each mandate which 
he has fully executed ; and must proceed with and complete the exe- 
cution of each mandate which he has begun to execute, in the manner 
specified in subdivision fourth of the last section but one. 

§ 187. Where a person, arrested by virtue of an order of arrest, is 
confined, either in jail, or to the liberties thereof, at the time of assign- 
ing and delivering the jail to the new sheriff, the order, if it is not then 
returnable, must be delivered to the new sheriff, and be returned by 
him at the return day thereof, with the proceedings of the former 
sheriff* and of the new sheriff thereon. 

§ 188. If the former sheriff neglects or refuses to deliver to his suc- 
cessor, the jail, or any of the property, documents or prisoners in his 
charge, as prescribed in this title, his successor must, notwithstanding, 
take possession of the jail, and of the property of the county therein, 
and the custody of the prisoners therein confined, and proceed to com- 
pel the delivery of the documents withheld, as prescribed by law. 

§ 189. If, at the time when a new sheriff qualifies, and gives the 
security required by law, the office of the former sheriff is executed 
by his under-sheriff, or by a coroner of the county, or a person specially 
authorized for that purpose, he must comply with the provisions of this 
title, and perform the duties thereby required of the fermer sheriff. 
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CHAP. III.] COURT OF APPEALS. § 190. 

TITLE 1. 



CHAPTER III. 

CIVIJL JUBISDICTION OP THE PRINCIPAL COURTS OP 
RECORD; ORGANIZATION, MEMBERS, AND OFFICERS 
THEREOF ; DISTRIBUTION, AND DISPATCH OP BUSINESS 
THEREIN. 

TITLE I. — ^Thb court of appeals. 

TITLE II. — Thb supreme court, includinq the ctrcuit courts. 

TITLE III. — ^The superior city courts. 

TITLE IV. — ^Thb marine court op the city op New- York. 

TITLE V. — ^The county courts. 



TITLE I. 
The court of appeals, 

Abticlb 1. Jurisdiction^ and mode of exercising the same ; general powers ; terms 
and sitting^. 

2. The clerk of the court. 

3. The State I'eporter ; publication and distribution of the reports. 



ARTICLE FIRST. 

Jurisdiction, afd Mods of exbrcising thb same ; gbnbral Powbbs ; Tbbmb and 

Sittings. 

Sbcttion 190. Cases in which coui*t of appeals has jurisdiction. 

191. Exceptions and qualifications. 

192. Appeals from cei*tain ordera, how heard. 

193. Court may make miles. 

194. Remittitur ; when judgment absolute to be rendei'ed, mid proceed- 

ings thereupon. 

195. Second and subsequent appealR. 

196. "Kmes and places of holding terms. 

197. Coui-t may be held in any building ; adjournments. 

198. Officers to be- appointed by court. 

§ 190. The court of appeals has exclusive jurisdiction to review, cases in 
upon appeal, every actual determination, made at a general term, by J^^r?of 
the supreme court, or by either of the superior city courts, in either of appeals 
the following cases, and no others : dwt/on!^ 

1. Where a final judgment has been rendered, in an action com- 
menced in either of those courts, or brought there from another court ; 
and, upon such an appeal, to review an interlocutory judgment or in- 
termediate order, involving the merits, and necessarily affecting the 
final judgment. 
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§§191-193. COURT OP APPEALS. [chap. m. 

2. Where an order has been made in such an action, aflPecting a 
substantial right, and not resting in discretion, which either (first) in 
effect determines the action, and prevents a final judgment, or (second) 
discontinues the action, or (third) grants or refuses a new trial, or 
(fourth) strikes out a pleading, or part of a pleading, or (fifth) decides 
an interlocutory application, or a question of practice, or (sixth) deter- 
mines a statutory provision of the State to be unconstitutional, and the 
determination appears from the reasons given for the decision, or is 
necessarily implied in the decision. 

%, Where a final order, affecting a substantial right, has been made 
in a special proceeding, or upon a summary application in an action, 
after judgment ; and, upon such an appeal, to review any intermediate 
order, involving the merits, and necessarily affecting the order appealed 
from. 
Exceptions § 191. But the jurisdiction, conferred by the last section, is subject 
cations?^ to the following limitations, exceptions, and conditions : 

1.. An appeal cannot be taken, from an order granting a new trial, 
on a case or exceptions, unless the notice of appeal contains an assent, 
on the part of the appellant, that if the order is affirmed, judgment 
absolute shall be rendered against the appellant. 

2. An appeal cannot be taken, in an action commenced in a court of 
a justice of the peace, or in the marine court of the city of New York, 
or in a district court of that city, or in a justices' court of a city, unless 
the court below allows the appeal, by an order made at the general 
term which rendered the determination, or at the next general term 
after judgment is entered thereupon. An action discontinued because 
the answer set forth matter showing that the title to real property came 
in question, and afterwards prosecuted in another court, is not deemed 
to have been commenced in the court wherein the answer was inter-, 
posed, within the meaning of this subdivision. 

3. An appeal cannot be taken from a judgment, or from an order 
granting or refusing a new trial, except in an action or special proceed- 
ing affecting the title to real property, or an interest therein, if the 
matter in controversy, excluding costs, is less than five hundred dollars ; 
or, where the action was brought in the city court of Brooklyn, and the 
complaint demands judgment for a sum of money only, or to recover 
one or more chattels, if it is less than one thousand dollars ; unless the 

. court below, by an order made at the general term which rendered the 
determination, or at the next general term after judgment is entered 
thereupon, allows the appeal, on the ground that a question of law is 
involved, which ought to be reviewed by the court of appeals. 

If an appeal is taken, by the plaintiff, from a judgment rendered in 
an action not founded upon a contract, the sum for which the complaint 
demands judgment, or, if the action is to recover one or more chattels, 
the value of the chattels, as stated in the complaint, is deemed to be 
the amount of the matter in controversy, within the last subdivision, 
unless the defendant has interposed a counterclaim ; in which case the 
counterclaim must be included, in determining the amount in con- 
troversy. 
Appeals § 192. An appeal from an order, under subdivision second of the last 
ta?nordei-8 section but One, except an order which in effect determines the action 
bow heard! and prevents a final judgment, or discontinues the action, or grants or 
refuses a new trial upon a case or exceptions, may be noticed for 
hearing on a motion day, and heard as a motion. 
SSikeraies. § 1^3. The court may from time to time make, alter, and amend, 
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CHAP.ra.] CLERK OF CO'URT OP APPEALS. §§ 194-199. 

ART 2 

■rules, not inconsistent with the Constitution or statutes of the State, 
regulating the practice and proceedings in the court, and the admission 
of attorneys and counsellors at law, to practice in all the courts of record 
of the State. 

§ 194. The judgment or order of the court of appeals must be re- Remittitur; 
mitted to the court below, to be enforced according to law. Upon an ^g®° {^^f ; 
appeal from an order granting a new trial, on a case or exceptions, if lute to be 
the court of appeals determines that no error was committed in grant- and pro-* 
ing the new trial, it must render judgment absolute upon the right of t^lj^jj^^^ 
the appellant; and after its judgment has been remitted to the court 
below, an assessment of damages, or any other proceeding, requisite to 
render the judgment effectual, may be had in the latter court. 

§ 195. Upon a second and each subsequent appeal, including a case second and 
where a former appeal has been dismissed for a defect or irregularity, |pp^^^®^' 
the time of filing the return, upon the first appeal, determines the 
place of the cause upon the calendar. 

§ 196. The terms of the court of appeals must be appointed to be Times and 
held, at such times and places as the court thinks proper, and con- Eo^ing * 
tinued as long as the public interest requires. terms. 

§ 197. A term of the court may be appointed to be held in a building, Court may 
other than that designated by law for holding courts. A term may be any buim- 
adjourned from the place wh6re it is appointed to be held, to another mg; ad- 
place in the same city. One or more of the judges may adjourn a ments. 
term, without day, or to a day certain. 

§ 198. The court may, from time to time, by an order entered in its oiHcei-s to 
minutes, appoint and remove its clerk, its reporter, and such attendants edbycou?ti 
as it deems necessary. 



ARTICLE SECOND. 

Thb Clbrk of thb CorBT. 

Sbctiok 199. Clerk of the court o^ appeals to fi|ive bond; rooms for his office. 
200. To appoint a deputy. Powers of deputy. 

201. May employ assistants in his office. Special deputy. 

202. Is successor of former clerk of court of appeals. 

203. Money in custody of clerk to be deposited in bank. 

204. Clerk to report to court of appeals concerning money. 

205. Amount deposited to be certified by cashier. 

'206. Court may order money to be invested j restrictions as to drawing 
money from bank. 

207. Court may appoint person to examine accounts. 

208. Court may make rules concerning money. 

g 199. The clerk of the court of appeals, before entering upon the cierkofthe 
duties of his office, must subscribe and file the Constitutional oath of *^eS{J to*^" 
office, and must execute and file in the Comptroller's office a bond to gfve\ond; 
the people of the State, in the penalty of twenty-five thousand dollars, [is office? 
vrith two sufficient sureties, approved by the Comptroller and condi- 
tioned for the faithful performance of the duties of his office. If the 
bond is forfeited by a breach of its condition, the court of appeals must, 
by order, direct an action to be brought thereon. The money recovered . 
must be applied, under the direction of the court of appeals, to indem- 
nify the persons aggrieved by the breach, in proportion to their respect- 
ive losses, and to make good any other loss, occasioned by the breach. 
The clerk must keep his office at the city of Albany, and the trustee^ 
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§§ 200-206. CLERK OF COURT OF APPEALS. [chap. m. 

TITLE 1 

of the State Kail must assign him suitable rooms therein for that - 
purpose. 
To appoint § 200. The clerk, by a writing, under his hand and the seal of the 
Powers of court, filed in his office, from time to time must appoint, and may at 
depaty. pleasure remove, a deputy-clerk, who is entitled to a salary, fixed and to 
be paid as prescribed by law. Before entering upon his duties, the 
deputy-clerk must subscribe and file in the clerk's office the Constitu- 
tional oath of office. While the clerk is absent from his office, or from 
the sitting of the court, or the office of clerk is vacant, the deputy-clerk 
has all the powers and is subject to all the duties of the clerk. 
May em- § 201 . The clerk may, with the approbation of the Secretary of 
antei^his State, Comptroller and Treasurer, employ as many assistants in his 
oflice. office as are necessary. He may from time to time appoint, and at 
deputy. pleasure remove, his assistants. Each assistant is entitled to a com- 
pensation, fixed and to be paid as prescribed by law. The clerk may 
appoini; one of his assistants as special deputy-clerk; who possesses, in 
the absence of the clerk and the deputy-clerk, the same power and 
authority as the clerk at any sitting of the court which he attends, 
with respect to the business transacted thereat. 
Is succes- § 202. All money, stocks, securities, bonds, mortgages and other 
er^c^erk^ things in action, and other property, which were possessed by the last 
court of ap- clerk of the court of appeals, elected by the people, by virtue of his 
^ ' office, have been transferred to, and have become possessed by and vested 
in, the clerk appointed by the court, as the successor in office of the 
last elected clerk, notwithstanding the change in the mode of appoint- 
ment t»o the office and in the tenure thereof. 
Money in § 203. All money now in the custody or under the control of the 
cieit to be clerk, and all other money which may hereafter be paid to or received 
deposited by him on account of a fund, or in a cause, must be deposited, until 
^ *^' invested as prescribed in this article, in such bank or banks as the court 
of appeals directs. Accounts thereof inust be kept with the banks in 
manner and form as the court directs. 
Clerk to § 204. On the first Tuesday of January, and on the first Tuesday 

court oi'ap- ^^ ^^^y ^^ ®^^^ year, the clerk must transmit to the chief-judge a state- 
peais, con- mont, Verified by his affidavit, of all money then remaining in court or 
money? ill ^is hands, which must specify : 

1. The fund or the title of the cause in or on account of which each 
sum of money was paid. 

2. The party by whom it was paid, and generally for what purpose. 
8. The time of payment and the amount paid. 

4. The bank in which it is deposited. 
Amount § 205. The statement must be accompanied with a certificate of the 
to Ce^cwti- cashier of each bank in which a deposit is stated to have been made, 
fled by to the effect that the total amount stated to be deposited is actually in 
cashier. ^^^ bank, placed to the credit of the clerk, as clerk of the court of 

appeals, and not mingled with any ether account. 
Court may § 206. The court may, by order, direct any portion of the money to 
?«r^,?L t/. be invested in the public debt of the State, or of the United States, 
be invest- or in approved mterest-beanng mortgages upon real property. It may 
tions &Jto iJ^ like manner direct any sum of money, or any security, to be trans- 
drawing ferrcd or disposed of, as the court thinks proper. The clerk shall not 
from^ank. invest any money, except pursuant to such a direction. Money depos- 
ited shall not be drawn from the bank, except on a check, signed by 
the clerk and countersigned by the chief-judge, or, in his absence, by 
an associate judge of the court. 
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CHAP, in.] STATE REPORTER. §§ 207-211 



A T>rp O 

§ 207. The court may also, from time to time, appoint a suitable coQ^tmav 
person to examine the accounts kept by, and the securities in the cus- appoint * 
tody of the clerk, who shall be paid by the Comptroller for that service Ixamhic* 
a reasonable sum, certified by the chief-judge. accounts. 

§ 208. The court may also, from time to time, make such regulations CJoan niay 
concerning the money and securities specified in this article, making S'oteSng 
deposits, keeping accounts and drawing money, as it deems proper; but w»«ney. 
each regulation so made must be entered in the minutes. 



ARTICLE THIRD, 

The State Repobtbb; Publication and Distbibution of the Rbpobts. 

SsGTiON 209. State reporter is the reporter of court of appeals. 

210. His duty. 

211. Not to be intei'ested in publication ; contracts for publicaUon. 

212. Copyright of reports. 

213. Seci^tary of State to distribute reports. 

214. Unreported decisions, etc., to be delivered by reporter to successor. 

215. Opinions, etc., not to be delivered, except, etc. 

216. Certain opinions to be deposited with clerk. 

§ 209. The reporter appointed by the court of appeals is styled the state re- 
State reporter ; and each provision of a statute, wherein the State ?h J^eport- 
reporter is mentioned, applies to the officer thus appointed. cou/t of 

§ 210. The State reporter must report every cause, determined in appeals, 
the court of appeals, which the court directs him, or which the public His duty, 
interest, in his judgment, requires him to report. To enable him to 
perform that duty, the judges of the court must deliver to him the 
"written opinions, rendered in each cause so determined. Each decision 
of the court, which is reported, must be so reported as soon as practi- 
cable after ifc is made ; and if the reporter neglects faithfully to perform 
that duty, it is the duty of the court to remove him from office. 

§ 211. The State reporter shall not have any pecuniary interest in Not to be 
the reports; but a contract for the publication thereof, under his super- SpuWica. 
vision, nuist, from time to time, be made, in behalf of the people, by ?.^"i f®"' 
the State reporter, Secretary of State, and Comptroller, with the person pubUca- 
or persons who agree to furnish to the Secretary of State, so many ^^^* 
copies of each volume, as may be needed to enable him to comply with the 
next section but one ; and also to publish and sell the reports, on terms 
the most advantageous to the public, regard being had to the proper 
execution of the work, and at a price not exceeding three dollars for a 
volume of not less than five hundred pages. Each contract, so entered 
into, must provide for the publication of the reports, for three years 
from the expiration of the time, specified for that purpose in the last 
contract. If the State reporter, Secretary of State, and Comptroller 
unite in determining, that a contract has not been faithfully kept by 
the person or persons agreeing so to publish the reports, they may, by 
an instrument in writing under their hands, filed in the office of the 
Secretary of State, annul the same from a time specified in the instru- 
ment; and thereupon they may enter into a new contract, for the 
publication of the reports, for three years from the time so specified. 
Before entering into a contract, the State reporter. Secretary of State, 
and Comptroller must advertise for, receive, and consider proposals for 
the publication of the reports. 
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Copyright ^ ^^^* ^^^ State reporter, or any other person, shall not obtain a 
of reporia. Copyright for the opinions contained in the reports ; and the same may 
be published by any person. But the copyright of the statements of 
facts, of the head-notes, and of all other notes or references, prepared 
by the State reporter, must be taken by, and shall be vested in the 
Secretary of State, for the benefit of the people of the State. 
Secretery § 213. Of the copies of each volume of the reports, furnished to the 
distribute Secretary of State, he must deliver one to the clerk of each county, for 
reports. ^^^^ ^g^ ^f ^jj^ county, And deposit one in the office of the attorney- 
general, one with the clerk of the court of appeals, for the use of that 
court, and three in the State library. 
e?deS?8^ § 214. A State reporter must, on the appointment of his successor, 
ions, etc., deliver to him all papers in his hands, pertaining to a cause which he 
med by^re- ^^ ^^* reported, or which are not necessary to be retained by him, to 
porter to complete the publication of a volume, which is then partly printed, 
saccessor. g ^i^^ ^ State reporter, after the expiration of his term of office, 
etcirJiot to shall not deliver a paper specified in the last section, or a copy thereof, 
ed **exc?^t *^ ^^^ person other than his successor in office, or the publisher of a 
etc. ^^^^ ' partly printed volume ; except that a copy of such a paper may be 
furnished by him, during a vacancy in the office, to a judge of the 
court, or to the attorney for a party to the cause to which it relates. 
Certain § 216. The State reporter must deposit with the clerk of the court, 

brSepos- all opinions delivered to him, which are not to be reported, imme- 
(SerkT^^ diately after the publication of the reports of the other cases, decided 
at the same time. They must be properly filed and preserved, by the 
clerk. 



TITLE II. 

The supreme court, including the circuit courts. 

Article 1. Jurisdiction and powei-s ; designations of terms ; distribution of busi- 
ness among the terms and judges; attendants upon the sittings; 
miscellaneous provisions. 

2. The supreme court reporter. 

3. Stenogi'aphers. 

ARTICLE FIRST. 
Jurisdiction and Powers ; Designation op Terms ; Distribution of Business 

AMONG THE TeRMS AND JUDQBS ; ATTENDANTS UPON THE SITTINGS ; MISCELLANEOUS 

Provisions. 

Section 217. ,Gteneral jurisdiction of supreme court. 

218. Supreme court may change place of trial of actions pending in other 

courts. 

219. Judicial departments ; general terms. 

220. Presiding and associate justices ; how long to act. 
221; Vacancies ; how tilled. 

222. Assignment of duties to justice whose designatibn is revoked. 

223. Desi^ation, etc., to be filed with Seci'etary of State. 

224. Presiding and associate justices may act out of their departments. 

225. Times and places of holding general terms ; how appointed. 

226. Appointment to be published. 

227. Appointment may be made or filed after the prescribed time. 

228. "When associate justice to preside, etc. 

229. Justice in place of one disqualified. 
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ART. 1. 
Sbction 230. General term, held by two justices. Re-argument, etc. 

231. When> cause to be heard in another depai*tment. 

232. Appointments of special terms, circuit courts, and courts of oyer and 

terminer. 

233. Publication of appointments. 

234. Governor may appoint extraordinary terms ; justices to hold tiiem. 

235. General powers and duties of justices. 

236. Govei'nor may appoint in New York city, judge of other court to 

hold terms. 

237. Governor to designate justices to hold courts in certain cases. 

238. Place of holding the terms. 

239. Special terais adjounied to chambers ; trials thereat. 

240. Judges of superior court of Buffalo may make orders. 

241. What judges may perform duties of justice at chambers. 

242. Officers required to attend general term. Shei*iff'*s duty. 

243. Fees of such officers ; how paid. 

§ 217. The general jurisdiction in law and equity, which the supreme Genera! jn- 
court of the State possesses, under the provisions of the Constitution, of^^p^^g 
includes all the jurisdiction, which was possessed and exercised by the court, 
supreme court of the colony of New York, at any time, and by the 
court of chancery in England, on the fourth day of July, seventeen 
hundred and seventy-six ; with the exceptions, additions, and limita- 
tions, created and imposed by the Constitution and laws of the StjAe. 
Subject to those exceptions and limitations, the supreme court of the 
State has all the powers and authority of each of those courts, and 
exercises the same in like manner. 

§ 218. The supreme court, upon the application of either party, may, supreme 
and, in a proper case, must make an ojder, directing that an issue of ^^ang© *^ 
fact, joined in an action or special proceeding, pending in any other piac« of 
court of record, except a superior city court, the marine court of the city tions^^nd- 
of New- York, or a county court, be tried at a circuit court in another ing in other 
county, on such terms, and under such regulations as it deems just ; and **®^^* 
thereupon the issue must be tried accordingly. After the trial, the 
clerk of the county, in which it has taken place, must certify the min- 
utes thereof ; which must be filed with the clerk of the court, in which 
the action or special proceeding is pending. The subsequent proceed- 
ings in the last mentioned court must be the same, as if the issue had 
been tried therein. 

§ 219. The departments, into which the State is divided, for the pur- judicial 
poses of organizing and holding general terms of the supreme court, ^^^: 
are styled, in this act, judicial departments. There is a general term general 
of the supreme court in each judicial department, composed of a pre- ^^"^• 
Biding justice and two associate justices, designated from the whole 
bench of justices of the supreme court, as prescribed in the next two 
sections. The justices so designated are styled in this act, general 
term justices. 

§ 220. A presiding justice shall act as such, during his official term Presiding 
as a justice of the supreme court, and an associate justice for five years Jfe^jJ^!''^^" 
from the thirty-first day of December, next after his designation ; or tices; how 
until the earlier close of his official term. But the Governor may, at ^<>^ff*oact. 
any time, upon the written request of a general term justice, revoke 
his designation. 

§ 221. Within three months before a vacancy is to occur by lapse of vacancioft; 
time, or as soon after its occurrence as practicable, the Governor must ^®w^^<^^- 
designate, from the whole bench of justices of the suprenoie court, 
another presiding or associate justice, as the case requires. The person 
so designated shall act as presiding or associate justice, for the period 
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specified in the last section. When a vacancy occurs, for any cause 
except lapse of time, the Governor must designate a presiding or 
associate justice, as the case requires. An associate justice, thus des- 
ignated, shall act for his predecessor's unexpired time, or until the 
earlier close of his ofiicial term, 
mentof da- § ^^^* Where the Governor revokes the designation of a general term 
ties to jus- justice, as prescribed in the last, section but one, he may prescribe the 
desima^^^ duties to be performed by that justice, in holding court in any part of 
tion 18 re- the State, from the time of such revocation until the taking effect of 
^^ ® * the next appointment of terms, as prescribed in section two hundred and 
thirty-two of this act, for the judicial department to which that justice 
belongs. 
Designa- § 223. A designation of a general term justice, or a revocation there- 
to be fliei of, must be in writing, and filed in the office of the Secretary of State. 
re^MT of '^^^ request of the justice whose designation is revoked, must be filed 
state. with the revocation. 

^^|8idi^ § 224. A presiding justice, designated for a judicial department, may 
ate justi- preside at a general term, held in another department, if the presiding 
outoft^^r justice of that department is absent, or disqualified from acting; and 
depart- an associate justice may act as such, at a general term held in another 
xnents. department, in place of an associate justice of that department, who is 

in like manner absent or disqualified. 

Times and § 225". On or before the first day of December, in the year eighteen 

Eoidine* hundred and seventy-six, and each second year thereafter, the general 

^rms- term justices in each judicial depar^tment, or a majority of them, must 

howap- appoint the times and places for holding the general terms of the 

pointed. gQpreme court, within their judicial department, for two years from the 

first day of January, of the year then next following. They must so 

designate at least one general term in each year, to be held in each 

of the judicial districts composing the department. 

Appoint- § 226. An appointment so made must be signed by the justices mak- 

pubiished? lug it, and filed on or before the fifteenth day of December of the same 

year, in the office of the Secretary of State ; who must immediately 

thereafter publish a copy thereof in the newspaper printed at Albany, 

in which legal notices are required to be published, at least once in 

each week, for four successive weeks. The expense of the publication 

is payable out of the treasury of the State. 

Appoint- § 227. If an appointment of general terms is not made or filed, 

be^maJ?*or before the expiration of the time specified therefor in the last two sec- 

ttle^ ^^ tions, it may be made or filed at the earliest convenient time thereafter; 

scribed and the terms appointed thereby may be held pursuant to the same, 

'^™®* after it has b^en published for the length of time, prescribed in the 

last section. 
Whenasso- § 228. If a presiding justice is not present, at the time and place ap- 
ticeto pre- pointed for holding a general term, the associate justice present, having 
Bide, etc. the shortest time to serve, or, if two are present, who have the same 
time to serve, the elder of them, must act as presiding justice, until a 
presiding justice attends. If only one general term justice is present, 
he may select one or two justices of the supreme court, to hold with 
him the general term, until two general term justices attend. 
Justice in § 229. Where only two general term justices are present at a general 
one^dis^ term, and one of them is not qualified to sit upon the hearing of a 
quaii/ied. cause upon the calendar thereof, the other may select any justice of the 
supreme court, to sit with him upon the hearing of that cause, as if 
the disqualified justice was absent. 
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A J>ITI 2 

§ 230. A general term may be held by two justices ; and the concur- 0^^^^^ 
rence of two justices is necessary to pronounce a decision. If two do term held 
not concur, a re-argument must be ordered. tlcesT^ ^^' 

§ 231. Where an order for a re-argument has been made, as pre- Reargu- 
scribed in the last section, and one of the general term justices of that "^^^^* ^^' 
judicial department is not qualified to sit in the cause, the order direct- cause to be 
ing the re-argument may, in the discretion of the general term, direct anSthe?de- 
it to take place, and the cause to be decided, in another judicial depart- partment. 
ment, specified in the order. And where two of the general term jus- 
tices, in a department, are not qualified to sit in a cause, to be heard 
at the general term of that department, an order may be made, upon 
iM)tice, by the other general term justice, or at a special term of the 
court held in that department, directing that the cause be heard and 
decided in another judicial department, specified in the order. But 
this section does not prevent the cause from being heard and decided, 
in the game judicial department, by two qualified justices, if an order, 
directing the same to be heard and decided in another depai'tment, has 
not been made. 

§ 232. On or before the first day of December, in the year eighteen Appoint- 
hundred and seventy-seven, and every second year thereafter, the jus-'™ggj|i**^ 
tices of the supreme court, for each judicial department, or a majority terms, cir- 
of them, must appoint the times and places for holding the special aSd courts' 
terms of the supreme court, and terms of the circuit courts and courts pf oyer ana 
of oyer and terminer, within their department, for two years from the 
first day of January of the year next following. If, for any reason, 
such an appointment is not made before the expiration of the time so 
specified, it must be made at the earliest convenient time thereafter. 
At least one special term of the supreme court, and two terms of the 
circuit court, and of the court of oyer and terminer, must be appointed 
to be held in each year, in each county separately organized. Two or 
more terms of the circuit court may be appointed to be held, and may 
be held, at the same time, in the city and county of New York. 

§ 233. An appointment so made must be signed by the justices pubUca- 
making it, and immediately filed in the office of the Secretary of State, appoint- 
who must publish a copy thereof in the newspaper, printed at Albany, ments. 
in which legal notices are required to be published, at least once in 
each week, for three successive weeks, before the holding of a term in 
pursuance thereof. The expense of the publication is payable out of 
the treasury of the State. * • 

§ 234. The Grovernor may, when, in his opinion, the public interest Governor 
so requires, appoint one or more extraordinary general or special terms po^i^t^lx- 
of the supreme court, or terms of a circuit court, or court of oyer and traordina- 
terminer. He must designate the time and place of holding the same, [ustfciM w 
and name the justice who shall hold, or preside at each term, except a i^^w them, 
general term ; and he must give notice of the appointment, in such 
manner as, in his judgment, the public interest requires. 

§ 235. Any justice of the supreme court has power to sit at a gen- General 
eral term, or to hold a special term of the supreme court, or a term of §2?'®'*^^"'' 
the circuit court, or to preside at a term of the court of oyer and ter- justices. 
miner, for the whole or any portion of the term ; and to act upon any 
business, which regularly comes before the term in which he is sitting; 
except where he is personally disqualified from sitting, in a particular 
action or special proceeding. Each justice must, at all reasonable 
times, when not engaged in holding court, transact such judicial busi- 
ness as may be done out of court. 
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§ 236. The Governor may, when, in his opinion, the public interest 
so requires, designate one or more judges of the superior court of the 
city of New York, or of the court of common pleas for the city and 
county of New York, to hold terms of the circuit court, and special 
terms of the supreme court, in that city. The designation must be in 
writing, and must specify each term, and the judge designated to hold 
the same. A case or exceptions, in a cause tried at such a term, must 
be settled before the judge who held the same. 

§ 237. If a general or special term of the supreme court, or a term 
of the circuit court, or court of oyer and terminer, duly appointed, is 
in danger of failing, the Grovemor may designate one or more justices 
of the supreme court, as the case requires, to preside at the term of 
the court of oyer and terminer, or to hold the term of the supreme 
court, or circuit court, in the absence of the justice or justices appointed 
to preside at or hold the same. 

§ 238. The place appointed within each county, for holding % special 
term of the supreme court, at which issues of fact are triable, or a 
term of the circuit court, or • court of oyer and terminer, must be that 
designated by statute, for holding the county or circuit court. 

§ 239. A special term of the supreme court may be adjourned to a 
future day, and to the chambers of any justice of the court, residing 
within the judicial district, by an entry in the minutes ; and then ad- 
journed from time to time, as the justice holding the same directs. An 
action triable by the court, without a jury, which was upon the calen- 
dar of the term before it was adjourned, may be tried at a term so ad- 
journed, and held at chambers, by consent of both parties, but not 
otherwise. In that case,' the attendance of the clerk, the sheriff, the 
crier, or a constable, is not required, unless the justice directs one or 
more of those officers to attend. 

§ 240. Each judge of the superior court of Buffalo may, within that 
city, make an order in an action, or special proceeding, pending in the 
supreme court, which a justice of the supreme court may make, out of 
court. 

§ 241. A judge of a superior city court, within his city, and a 
county judge, within his county, possesses, and upon proper applica- 
tion must exercise, the power conferred by law, in general language, 
upon an officer authorized to perform the duties of a justice of the su- 
preme court at chambers, or out of court. 

§ 242. A general term must be attended by the sheriff of the county 
in which it is held, his under-sheriff, or one of his deputies ; by two 
constables or police officers, notified by the sheriff; by a crier for 
courts within the county ; and by the county clerk, or his deputy or 
special deputy ; all of whom must act under the direction of the court, 
or of the presiding justice. The sheriff of the county must take care 
that the room, in which the general term is held, is properly heated, 
ventilated, lighted, and kept comfortable, clean, and in order ; and he 
must provide the court with necessary stationery, during its sittings. 

§ 243. The fees of a crier, a sheriff, a constable, or a police officer, 
for attending a general term, and all expenses incurred by a sheriff, in 
obedience to the last section, must be audited by the Comptroller, and 
paid out of the treasury of the State. The fees and proper charges of 
the clerk, for services rendered at or preparatory to a general term, and 
not legally chargeable to an attorney or a party, are a county charge. 
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ARTICLE SECOND. 

The Supsemb CotRT Rbportbb. 

Sbctioit 244. Designation of supreme court reporter. 

2^5. Term of office ; how appointed and removed. 

246. Meeting for appointment or removal . 

247. Special meeting for the same purpose. 

248. Papers and opinions to be furnished to the reporter. 

249. Duty of reporter ; no salary to be paid to him. 

250. Price of the volumes of reports. 

§ 244. The reporter of the decisions of the supreme court is styled J?®^^ff J^, 
the supreme court reporter ; and each provision of a statute, whierein preme 
the supreme court reporter is mentioned, applies to that officer. portei\^ 

§ 245. The term of office of the supreme court reporter is five years Term of of- 
from the time of his appointment, and until his successor is appointed Jj^p^j^^ 
and qualifies. He must be appointed and may be removed, for cause, anfi re- 
by the general term justices of the supreme court, or a majority of such ^"o^'®^^- 
of them as attend at a convention, held as prescribed in the next two 
sections. An appointment or removal must be in writing ; it must be 
signed by the justices makipg it, and filed in the office of the Secre- 
tary of State ; otherwise it is of no effect. , 

§ 246. The general term justices of the supreme court must meet in Meetingifor 
convention, at noon of the day when the term of office of the supreme Jfen^or re- 
court reporter expires, for the purpose of appointing a supreme court movai. 
reporter in his place. If that day is Sunday or a legal holiday, the con- 
vention must be held at the same time and place, on the first judicial 
day thereafter. If an appointment is not made at such a meeting, it 
may be made at a special meeting of the convention, held as prescribed 
in the next section. The supreme court reporter may be removed at 
Buch a special meeting. 

§ 247. A special meeting of the convention, for the appointment or special 
removal of a supreme court reporter, must be held at the capitol in the ^q^^^q^^ 
city of Albany ; but it may be adjourned to any other place. It may purpose. 
be called by a presiding justice, by written or printed notice stating 
the object of the meeting, and served, personally or through the post- 
office, upon each of the general term justices, at least two weeks before 
the time appointed therefor. If the object of the meeting is to consider 
the question of the removal of the supreme court reporter, the notice 
mnst be accompanied with a copy of the grounds, alleged for the re- 
moval ; and both must be served upon the supreme court reporter, per- 
sonally, or by leaving them at his last place of residence, with some 
person of suitable age and discretion, at least ten days before the time 
appointed for the meeting. • 

§ 248. In each cause heard, at a general term of the supreme court, Papers and 
the attorney or counsel for each party must deliver to the clerk, for the beTurnfsh? 
use of the supreme court reporter, a duplicate of each paper furnished «^ *<> J^e 
by him for the use of the court. The clerk must collect those papers 
from the counsel ; and immediately after the adjournment of the term, 
he must transmit them, and certified copies of all the decisions, made 
at that term, to the supreme court reporter, at the latter's expense. 
Each judge who renders a written opinion in a cause decided at a gen- 
eral term, must transmit it, or a certified copy thereof, to the supreme 
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court reporter, who must pay the expense of transmission, and also, 
where a copy is transmitted, the expense of copying, not exceeding 
eight cents for each folio. 

§ 249. The supreuie court repouter is not entitled to a salary. He 
must report and publish such of the decisions at the general or special 
terms of the court, as he deems it for the public interest to have 
reported. He must also report and publish the decision in a particular 
cause, which the court, at a general or special teim, specially directs 
him to report. Not more than three volumes of his reports shall be 
published in any one year. He must prepare for each volume, and 
cause to be published therewith, the usual digest, head notes, tables of 
contents, and index. 

§ 250. The supreme court reporter must cause the reports, published 
as prescribed in the last section, to be kept constantly for sale to per- 
sons within the State, at a price not exceeding two dollars and fifty 
cents, for a volume of not less than seven hundred pages. 
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ARTICLE THIRD. 

StENOQB APHBRS . 

Section 251. Stenographers in first district. 

252. Stenographens for extra terms in New- York city. 

253. Stenographei-s for oyer and terminer in New-York city. 

254. Stenographer in Kings county. • 

255. His assistant. 

256. Stenographers in other counties of second judicial district. 

257. Their salaiies ; how paid. 

258. Stenograph ei-s for the remaining districts. 

259. Their .•^alaiies ; how paid. 

260. Their expenses ; how paid. 

261. Additional stenographer when two courts held at the same time. 

262. Temporary stenographer. 

§251. The justices of the supreme court for the first judicial dis- 
trict, or a majority of them, must appoint, and may at pleasure remove, 
a stenographer for each term of the circuit court, and for each special 
term of the supreme court, where issues of fact are triable, which con- 
stitutes a separate part. ' Each stenographer so appointed' is entitled 
to a salary, fixed and to be paid as prescribed by law. He must attend 
all the sittings of the part, for which he is appointed. If the judge 
requires a copy of any proceedings, written out at length from the 
stenographic notes, he may make an order, directing one-half of the 
stenographer's fees therefor, to be paid by each of the parties to the 
action or special proceeding, at the rate of ten cents for each folio so 
written out, and may enforce payment thereof. If there are two or 
more parties on the same side, the order may direct either of them to 
pay the sum payable by their side, for the stenographer's fees ; or it 
may apportion the payment thereof among them, as the judge deems 
just. 

§ 252. The judge who holds, in the first judicial district, an extra- 
ordinary term of the circuit court, or an extraordinary special term of the 
supreme court, must appoint a stenographer for that term, who is enti- 
tled to a compensation, at the rate and in the manner prescribed by law 
for the official stenographer. 

§ 253. The judge presiding at a term of the court of oyer and 
terminer, held in and for the city and county of New- York, must desig- 
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nate a stenographer of the supreme court, to act as stenographer for terminer in 
that term during its sitting, who is not entitled to any compensation New York 
in addition to his salary ; except that, if a copy of any proceedings, ®**y* 
written out at length from the stenographic notes, is required for the 
use of the presiding judge or the district-attorney, the stenographer's 
fees therefor are payable, on his certificate, as a county charge. 

§ 254. The justices of the supreme court for the second judicial dis- stenogra- 
trict, residing in the county of Kings, or a majority of them, must Sngs^ 
appoint, and may at pleasure remove, a stenographer, to be attached county. 
to the supreme court, circuit court, and court of oyer and terminer, in 
an,d for the county of Bangs. The stenographer so appointed is enti- 
tled to a salary, fixed and to be paid as prescribed by law. He must 
attend each term of the supreme court, at which issues of fact are 
triable, and each term of the circuit court and court of oyer and 
terminer, held in the county of Kings. 

§ 255. The stenographer, appointed as prescribed in the last section, His assis- 
may, with the consent of the judge holding or presiding at a special ^*^t» 
term of the supreme court, or term of the circuit court, or court of oyer 
and terminer, employ an assistant-stenographer, to aid him in the dis- 
charge of his duties at that term, whose compensation must be paid 
by the stenographer, and shall not become' a county charge. 

§ 256. Each justice of the supreme court for the second judicial dis- stenogra- 
trict, who does not reside in the county of Kings, must appoint, and jSf^coun- 
may at pleasure remove, a stenographer, who must attend, as directed ties of 
by the justice appointing him, the general and special terms of the dtciSli£" 
supreme court, and the terms of the circuit court and court of oyer t^ct. 
and terminer, held in the counties of Suffolk, Queens, Richmond, West- 
chester, Rockland, Putnam, Dutchess, or Orange, and, when not other- 
-wise engaged, the stated terms of the county court, in each of those 
counties. 

§ 257. Each stenographer, appointed as prescribed in the last section, Their saia- 
is entitled to a salary fixed by law. To make up and pay the salaries, ^^^^ ^^^ 
the board of supervisors of each of the said counties must annually ^ 
levy, and cause to be collected, as a county charge, a proportionate part 
of the sum necessary to pay the same, to be fixed by the Comptroller 
of the State, in accordance with the amount of the taxable real and 
personal property in each county, as shown by the last annual assess- 
ment-roll therein. The treasurer of each county must pay over the 
sum so raised, to the Comptroller of the State, who must thereupon pay 
the salary of each stenographer, in equal quarterly payments, under 
the direction of the justice making the appointment. 

§ 258. The justices of the supreme court, or a majority of them, for stenogra- 
each judicial district of the State, except the first and second, must Jbe^JImiSn- 
appoint, and may at pleasure remove, a stenographer of the supreme in^ dis- 
court in that district. The justices of the supreme court for the third *"®*^' 
judicial district, or a majority of them, may, in their discretion, 
appoint, and at pleasure remove, an additional stenographer,'* of the 
supreme court in that district. Each sten'ographer, so appointed, is 
entitled to a salary fixed by law, to be paid as prescribed in the next 
section. He must attend, within the judicial district, the terms of the 
circuit courts and courts of oyer and terminer, and the special terms 
of the supreme court, where issues of fact are triable. 

§ 259. The clerk of the county, in which a term of a court, specified Their saia- 
in the last section, is held, must furnish the stenographer attending pafj.^^^ 
the same, with a certificate of the number of days the term has been 
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in session. Upon the certifioates so furnished, the supreme court, at a 
special term thereof held within the judicial district, may, not oftener 
than once in six months, by order, apportion to each county in the 
district, such a proportion of the stenographer's salary, as the number 
of days during which one or more terms were in session in that county, 
bears to the whole number of days, during which the terms were in 
session in that district, since the last apportionment was made. Upon 
the presentation -of a certified copy of such an oi'der, each county 
treasurer must pay to the stenographer, from the court fund, or the 
fund from which jurors are paid, the sum so apportioned to his county. 
Their ex- § 260. Each of those stenographers is also entitled to payment of his 
Eow paid, actual and necessary expenses, while attending court, including station- 
ery, and ten cents for each mile for his actual travel, betw^een the place 
of holding each term and his residence, going and returning, or from 
term to term, as the case may be. The amount thereof must be cer- 
tified by the judge holding or presiding at the term, and must be paid, 
upon his certificate, by the treasurer of the county where the term is 
held, from the court fund, or the fund from which jurors are paid. 
But mileage shall not be computed beyond the bounds of the judicial 
district, except where the usual line of travel, from one point tiO another 
within that district, passes partly through another judicial district. 
Additional § 261. Where two or more terms, at which the stenographer would 
pher*when ^® required to attend, by the provisions of section two hundred and 
two courts fifty-eight of this act, are appointed to be held at the same time, the 
sMiie\ime! justices of the supreme court, assigned to hold or preside at the same, 
may designate the term at which the stenographer for the district must 
attend, and may employ an additional stenographer to attend each 
other term. In that case, they must, by a certificate signed by them, 
fix a reasonable sum for the payment of his services and actual neces- 
sary expenses, to and from, and while attending the term. The sum 
BO fixed must be paid by the treasurer of the county, upon the certifi- 
cate, from the court fund, or the fund from which jurors are paid ; and 
the number of days, during which that term was in session, shall nbt 
be taken into account, in making an apportionment of salary, as pre- 
scribed in section two hundred and fifty-nine of this act. 
Temporary § 262. Where an ofiicial stenographer, or his assistant, is not in 
pher!*^* attendance, at a term of the circuit court, or court of oyer and tenniner, 
or at a special term of the supreme court, where issues of fact are tri- 
able, the judge holding or presiding at the term, may, in his discretion, 
employ a stenographer, who must be paid such a compensation, as the 
judge fixes by his certificate, not exceeding ten dollars for each day's 
attendance, and ten cents for each mile, for travel to and from his 
residence, to the place where the term is held, together with a reason- 
able sum for stationeiy. The sum so fixed is a charge upon the county, 
in which the term is held, and the county treasurer must pay it, upon 
the judge's certificate, from the court fund, or the fund from which 
jurors are paid. If it was the duty of an official stenographer, or his 
assistant, to attend the term, and it does not appear to the satisfaction 
of the judge, that the failure to attend was excusable, the judge may, 
in his discretion, during or after the adjournment of the term, make 
an order that the sum so paid, or any part thereof, be deducted from 
the salary of the official stenographer, and that the county have such 
credit therefor, as justice requires. Such an order may be revoked by 
the judge who made it, upon proof by affidavit, that the failure to 
attend was excusably. 
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TITLED. 

TITLE III. 

The superior city courts. 

Abticlb 1. Provisions applicable to all the superior city courts. 

2. Pi*ovi8ions exclusively applicable to the court of common pleas for the 

city and county of New-York, and the superior coui*t of the city of 
New-York. 

3. Provisions exclusively applicable to the superior coui't of Buffalo. 

4. Provisions exclusively applicable to the city court of Brooklyn. 

ARTICLE FIRST. 

Provisions applicablb to all the Sdpbbiob City Courts. 

Sbgtion 263. General juiisdiction of the supenor city courts. 

264. Domestic corporations, etc., when deemed residents, etc. 
26.5. Where there are two or more defendants. 

266. Jurisdiction to be presumed ; want of jurisdiction matter of defence, 

267. Jurisdiction, etc., to be co-extensive with that of supreme coui-t. 

268. Id. ; in 8i>ecial proceeding's out of court. 

269. Actions, etc., may be removed into supreme court. 

270. "Where, and in what cases, order for removal to be granted. 

271. Appeal from order of removal. 

272. Order to stay proceedings to procure removal, 

273. Removal to supreme court, when iiidges of city court cannot act. 

274. Removal from supreme court to city court, by consent. 

275. Duty of clerks when romoval made. 

276. Removal not to affect validity of former proceedings, etc. 

277. When county judge may make order, 

278. Power to send process to any county. 

279. ProceedingB commenced beioro one judge may be continued beforo 

another. 

280. Appointment of terms, etc. 

281. General terms by whom held, etc. 

282. Id. ; special and trial terms. 

283. New recoi'ds, etc., in place of those mutilated or injured. 

284. Clerks and deputy-clerks, 

285. Special.deputy-clerks. 

§ 263. The civil jurisdiction of each of the superior city courts extends General ju- 
to the following actions and special proceedings, in addition to the ©f ule'su? 
jurisdiction, power and authority conferred upon it, in a particular penoi' ^*^>' 
case, by special statutory provision : 

1. To an action of ejectment; for the partition of real property; for 
dower ; to foreclose a 'mortgage upon real property or upon a chattel 
real; to compel the determination of a claim to real property; for 
waste ; for a nuisance ; or to procure a judgment directing a convey- 
ance of real property ; and to every other action to recover, or to pro- 
cure a judgment, establishing, determining, defining, forfeiting, annul- 
ling or otherwise affecting an estate, right, title, lien or other interest 
in real property or a chattel real. But jurisdiction attaches under this 
subdivision only where the real property to which the action relates is 
situated within the city where the court is located. 

2. To an action for any other cause, where the cause of action arose 
within that city ; or where the defendant is a resident of that city ; or 
where the summons is personally served upon the defendant therein ; 
OP where the action is brought to recover a penalty, or for any other 
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cause of action given by the charter, a by-law or an * ordinance of 
that city. 

3. To an action to recover damages for an injury to real property, or 
a chattel real ; or for the breach of a contract, express or implied, relat- 
ing to real property or a chattel real ; where the real property is situ- 
ated within that city, or where the defendant is a residentof that city, or 
where the summons is personally served upon the defendant therein. 

4. To an action to recover a chattel ; to foreclose or enforce a lien 
upon personal property ; or to recover damages for an injury to personal 
property ; where the property to which the action relates is situated 
within that city at the time when the action is commenced. If the 
property consists of one or more shares in the capital stock of a domestic 
corporation or joint-stock association, whose principal place of busine^js 
is located or established within that city, or of a debt due from, or 
money, or a thing in action, in the possession or under the control of, 
such a corporation or joint-stock association, it is deemed to be situated 
within that city, within the meaning of this subdivision. 

5. To a judgment creditor's action ; where the judgment upon which 
the action is founded was recovered in the same court. 

6. To an action for any. cause brought by a resident of the city 
wherein the court is located, against a natural person, who is not a 
resident of the State. 

7. To an action brought by a resident of that city against a foreign 
corporation, either (one) to recover damages for the, breach of a contract, 
express or implied, or a sum payable by the terms of a contract, express 
or implied, where the contract was made, executed or delivered within 
the State, or where the cause of action arose within the State ; or (two) 
where a warrant of attachment, granted in the action, has been actually 
levied, within that city, upon property of the corporation ; or (three) 
where the summons is served by delivery of a copy thereof, within that 
city, to an offiiter of the corporation, as prescribed by law. 

8. To the custody of the person and the care of the property, con- 
currently with the supreme court, of a person residing in that city, or 
residing without the State and sojourning in that city, who is incompe- 
tent to manage his affairs by reason of lunacy,, idiocy or habitual 
drunkenness ; and to any special proceeding which the supreme court 
has jurisdiction to entertain, for the appointment of a committee of the 
person or of the property of such an incompetent person, or for the sale 
or other disposition of the real property, situated within that city, of a 
person, wherever resident, who is so incompetent, or who is an infant ; 
or for the sale or other disposition of the property, or the voluntary dis- 
solution of a domestic corporation, whose principal place of business is 
located or established within that city ; or for the sale or other disposi- 
tion of the real property, situated within that city, of a domestic cor- 
poration, wherever it is located. 

9. To any other special proceeding which the supreme court has 
^ jurisdiction to entertain, where the person against whom it is brought 

is a resident of that city, or the mandate by which the special proceed- 
ing is commenced is personally served upon him within that city, or all 
the acts or omissions upon which it is founded were done or committed 
within that city, or the subject thereof is situated within that city ; or 
where the special proceeding is brought for such a purpose, or under 
such circumstances that the superior city court would have jurisdiction, 
of an action for the like purpose, or under the like circumstances, by 
the terms of subdivision first of this section. 
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§ 264. For the purpose of determining the jurisdiction of a superior ^o^ggjij 
city court, in a case specified in the last section, a domestic corporation corpora- 
or joint stock association, whose principal place of business is estab- ^^^ ^^'* 
lished, by or pursuant to a statute, or by its articles of association, or is deemed 
actually located, within the city wherein the court is located, is deemed JS. ®"**' 
a resident of that city; and personal service of a summons, made 
within that city, as prescribed in this act, or personal service of a man- 
date, whereby a special proceeding is commenced, made within that 
city, as prescribed in this act for personal service of a summons, is suf- 
ficient service thereof upon a domestic corporation, wherever it is 
located. 

§ 265. Where an action or a special proceeding is brought against where 
two or more parties, and the jurisdiction of a superior city court J^^"®*™ 
depends upon the residence of a party, within the city wherein the more de- 
court is located ; or personal service upon him, within that city, of the ^®^ ^^^' 
summons or the mandate for the commencement of the special pro- 
ceeding ; or the levying of a warrant of attachment within that city ; 
and jurisdiction is thus acquired as against one or more, but not as 
against all of them, the jurisdiction, with respect to the others, is gov- 
erned by the following rules : 

1. Where the action or special proceeding is founded upon a con- 
tract, upon which two or more persons are J9intly liable, and the court 
has or acquires jurisdiction thereof, as against one of them, it has juris- 
diction thereof as against all the persons so jointly liable. But this 
subdivision does not extend to a case, where the liability is several, as 
well as joint. 

2. Where an action or a special proceeding brought against a public 
officer, together with one or more private persons, is founded upon an 
official act or omission ; or where an action or a special proceeding 
'brought against a corporation, together with one more natural persons, 
is founded upon an act or omission of the corporation ; and the court 
has or acquires jurisdiction thereof, as against the public officer or the 
corporation ; it has jurisdiction thereof as against all persons, who are 
necessary parties to the complete determination of the controversy. 

3. Where it is not necessary to the complete determination of the 
controversy, that all the parties thereto should be subjected to the juris- 
diction of the court, the action or special proceeding may be discon- 
tinued or dismissed, as to the parties over whom the court has not 
jurisdiction, and proceed as to the others, as if they were the only par- 
ties against whom it was brought. 

§ 266. The jurisdiction of a superior city court, in an action or a juriacUc- 
special proceeding brought therein, must always be presumed. It is **r^^^5. 
not necessary to set forth in a complaint in such an action, or in the wan?of%* 
petition or other statement of the case in such a special proceeding, any nattier o^ 
of the jurisdictional facts specified in section two hundred and sixty- defence, 
three of this act ; and where the defendant in the action, or the person 
against whom the special proceeding is instituted, appears, the want 
of jurisdiction, by reason of the non-existence of any of those facts, is 
a matter of defence, and is waived by the appearance, unless it is 
pleaded in defence. 

§ 267. Where a superior city court has jurisdiction of an action or juriedio. 
special proceeding, it possesses the same jurisdiction, authority, and ^ ^'e^^*: 
power, in and over the same, and in the course of the proceedings extensive 
therein, which the supreme court possesses in a like case ; and it may ^j^^-^^^^ 
render any judgment, or grant either party any relief, which the oourt. 
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supreme court might render or. grant in a like case, and may enforce 
its mandates in like manner as the supreme court. And each judge 
of the superior city court possesses the same power and authority, in 
the action or special proceeding, which a justice of the supreme court 
possesses, in a like action or special proceeding, brought in the supreme 
court. 
Id.; ^ § 268. Each judge of a superior city court also possesses the same 

proceed- power and authority, in a special proceeding, which can be lawfully 
court'*' ®^ instituted before him, out of court, which a justice of the supreme 
court possesses in a like special proceeding, instituted before him in 
like manner. 
ActioM, § 269. The supreme court may, by*an order, made at any time after 
be ii-™*^ joinder of an issue of fact, and before the trial thereof, remove to itself 
suprem?^ an action or a special proceeding pending in a superior city court, for 
coort. the purpose of changing the place of trial or hearing thereof. Where 
an order for a removal is made, as prescribed in this section, the place 
of trial or hearing must be changed by the same order to another 
county. A certified copy of the order must be filed in the office of the 
clerk of the court, in which the action or special proceeding was com- 
menced. Thereupon it is removed into the supreme court ; and the 
subsequent proceedings therein must be the same, as if it had been 
originally brought in the supreme court. 
Where and ^ 270. An Order for the removal of an action or special proceeding, 
cascs,^' as prescribed in the last section, can be made only upon notice, and 
pemlmS'to ^^ ^ Special term of the supreme court, where the motion might be 
be granted, made, if the actiofi or special proceeding was pending in the supreme 
court, and brought in the county where the superior city court is 
located ; and in a case, where an order, changing in like manner the 
place of trial or hearing, would be granted, if the action or special 
proceeding was pending in the supreme court. 
Appeal § 271. An appeal from an order, made upon such a motion, must be 

ofwmovai. taken and heard in like manner, as if the action or special proceeding, 
was pending in the supreme court, and triable in the county to which 
the place of trial is changed. Such an appeal brings up to the general 
term, and thence to the court of appeals, if the order is appealable to 
that court, all questions which were before the special term, and the 
appellate tribunal must dispose of the same, as if they were originally 
presented to it. 
Order to § 272. An order to stay proceedings, for the purpose of affording an 
cS&ingsto opportunity to make such an application for removal, may be made by 
procure a judge, authorized to make an order to stay proceedings, either in 
^^^^ the court where the action or special proceeding is pending, or in the 

supreme court, and with like effect, and under like circumstances. 

Bemovaito § 273. If all the judges of a superior city court are, for any reason, 

court,™® incapable of sitting upon the trial of an action, or the hearing of a 

jv^en special proceeding pending therein, or if all, or all but one, of the 

cu/court judges of a superior city court are incapable of sitting upon the hear- 

cannot act. |j^g ^f ^^ appeal therein, the judges of the court, or a majority of them, 

must make and file in the office of the clerk of the court a certificate 

of the fact. Thereupon the action or special pK)ceeding is removed to 

the supreme court; and the subsequent proceedings therein must be 

the same as if it had been originally brought in the supreme court. 

Removal § 274. The supreme court, where the parties manifest in writing 

preme*" their consent, must make an order directing that an action or special 

court to proceeding, pending in that court and triable in a county where a 
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AST 1 

superior city court is located, be removed to the superior city court, or, *! 

in the city of New York, to either of those courts therein, as specified bycoasenl. 
in the consent. A certified copy of the order must be filed in the office 
of the clerk of the court to which the action or special proceeding is 
ordered to be removed. Thereupon it is removed accordingly ; and all 
subsequent proceedings therein must be the same as if it had been 
originally brought in the superior city court. 

§275. Where an action or special proceeding is removed from one Dutvof 
court to another, as prescribedf in this Aticle, the clerk of the court ^hen re- 
from which it is removed must forthwith deliver to the clerk of the movai 
court to which it is removed all papers fil^d therein, and certified "****®* 
copies of all minutes and entries relating thereto, which must be filed, 
entered, or recorded, as the case requires, in the office of the last men- 
tioned clerk. If the action or special proceeding is removed to the 
supreme court, and the place of trial or hearing changed, the delivery 
must be made to the clerk of the county in which the order of removal 
directs the trial or hearing to be had. 

§ 276. The removal of an action or special proceeding, as prescribed Remoyai 
in this article, does not invalidate or in any manner, impair, a process, fec^^amu- 
provisional remedy, or other proceeding, or a bond, undertaking, or ty of for- 
recognizance, in the action or special proceeding so removed; each of Codings, 
which continues to have the same validity and effect as if the removal ^^' 
had not been made. Where bail has been j?iven, the surrender of the 
defendant in the court to which the action or special proceeding was 
removed, has the same effect as a surrender in the court from which it 
was removed would have had if the action or special proceeding had 
remained therein. 

§ 277. In an action or special proceeding brought in a superior city when 
court, an order may be made without notice, or an order to stay pro- wS^ay 
ceedings may be made upon notice by the county judge of the county mafo 
where the court is situated, or of the county where the attorney for the ^^^^' 
• applicant resides, in a case where a judge of the superior city court 
might make the same out of court, and with like effect. 

§ 278. A superior city court has power, in an action or special pro- power to 
ceeding of which it has jurisdiction, to send its process and other man- J|^£'™ 
dates into any county of the State, for service or execution, and to enforce ooonty. 
obedience thereto, with like power and authority as the supreme court. 

§ 279. A special proceeding, instituted before a judge of the supe- Prooeea^ 
rior court of Buffalo, or the city court of Brooklyn, or a proceeding mlttoediJe- 
commenced before a judge of either of those courts, out of court, in an fore one 
action or special proceemng pending in his court, may be continued, te^nSn?^ 
from time to time, before one or more other judges of the same court, ned before 
as prescribed by law, with respect to like proceedings, before a judge 
of a court of record in the city of New York. 

§ 280. The judges of each superior city court, or a majority of them. Appoint- 
must, from time to time, appoint the times for holding the general, £?^®etc 
special and trial terms of their court. They must also assign the ' 
judges to hold each of the terms, and designate the trial terms at 
which issues of fact are triable by a jury. A general, a special, and 
one or more trial terms, may be appointed to be held, and may be held, 
at the same time. The judges, or a majority of them, must also 
appoint reasonable times, when a judge must attend at chambers, and 
designate the judge to attend for that purpose. Each appointment, 
made as prescribed in this section, must be signed by the judges 
making the same, and filed in the clerk's office. A copy thereof must 

51 



§§ 281-286. 



NEW YORK COMMON PLEAS & SUFR C'T. [chap. hi. 



TITLES. 



General 
tenns, by 
whom 
held, etc. 



Id.; special 
and trial 
terms. 
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be published in^tbe newspaper printed in Albany, in which legal 
notices are required to be published, and in two newspapers printed 
in the city where the court is located, at least once in each week for 
three successive weeks, before a term is held by virtue thereof. 

§ 281. A general term of a superior city court must be held by at 
least two judges. Two must concur to determine a cause ; otherwise, 
it must be reheard; except that if the remaining judge or judges are 
disqualified to sit upon, an appeal, the judgment or order appealed 
from must be affirmed, unlesS a rehearing is directed. 

§ 282. A special term or a trial term of a superior city court must be 
held by one judge. 

§ 283. When the chief-judge of a superior city court certifies, that a 
book of minutes, records, indices, or dockets of judgments, in the office 
of the clerk of the. court, has become so mutilated or injured, that it 
cannot be conveniently used or correctly examined, the clerk of the 
court must cause^ a copy thereof to be made. The expense of making 
the copy, not exceeding ten cents for each folio, is a charge, in the city 
of New York, upon that city, and, in the city of Buffalo, or the city of 
Brooklyn, upon the county where the court is located ; and it must be 
paid by the comptroller of the city of New York, or the county treas- 
urer, as the case requires, upon the certificate of the clerk, that the 
copy was made pursuant to his direction. The copy, when certified 
by the clerk to be a correct copy of the original, has, presumptively, 
the effect of the original. The original must be preserved, and may 
be referred to at any time, by the direction of a judge of the court. 

§ 284. Each superior city court has a clerk, who is appointed, and 
may be removed at pleasure, by the judges of the court, or a majority 
of them. Each clerk, by a writing under his hand and the seal of the 
court, filed in his office, must appoint, and may at pleasure remove, a 
deputy-clerk. The deputy-clerk has all the powers, and may perform 
all the duties of the clerk, when the office of clerk is vacant, or at the 
clerk's office, when the clerk is absent therefrom, or at a term or 
sitting of the court, which the deputy-clerk attends. Each clerk and 
each deputy-clerk must subscribe, and file in the clerk's office, the Con- 
stitutional oath of office ; and is entitled to a salary, fixed and to be 
paid as prescribed by law. 

§ 285. A special deputy-clerk of a superior city court, appointed as 
prescribed by law, possesses, in the absence of the clerk and the deputy- 
clerk, the same powers as the clerk, at a sitting or term of the court 
which he attends, with respect to the business transacted thereat. 



ARTICLE SECOND. 

PBOVISIONS BXOLUSIVBLT APPLICABLB TO THB COUBT OF CoMMON PlBAS FOB THK 

City and County of Nbw Yobk, and the Supbbiob Coubt of thb City of 
Nbw Yobk. 

Section 286. Special jurisdiction of the common pleas. 

287. Each court to consist of six judges ; chief-judge. 

288. Assistance, etc., in clerks' offices. 

289. Stenographei's. 

290. Stenographer for extra term. 

291. Criers. 

Special ju- § 286. In addition to the jurisdiction defined in sections two hundred 
™^®'**^^ and sixty-three, two hundred and sixty-four and two hundred and 
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A TJfJI O 

sixty-five of this act, the court of common pleas for thg city and county ^^^^ ^^^ 
of New York, has power and jurisdiction to correct or discharge a mon pleas, 
judgment, entered in any court held within that city and county, upon 
a forfeited recognizance, or the docket of such a judgment, in like 
manner as if it was a judgment rendered in that court ; to remit a fine 
or forfeited recognizance, in a case where a county court can remit the 
same, and in like manner ; and to entertain any special proceeding, 
.which, in any county except New York, may be instituted in the county 
court. '• 

§ 287. The court of common pleas for the city and county of New Each court 
York, and the superior court of the city of New York, consist of six ^six^"* 
judges for each court; one of whom must from time to time, as a va-i"^4«®8J 
cancy occurs, be appointed chief judge of his court, as prescribed in judge, 
the Constitution. 

§ 288. The clerk of each of those courts may appoint and at pleasure Assistants, 
remove, such special deputy-clerks and other assistants, as he deems cferii^ 
necessary ; but a special deputy-clerk or an assistant, so appointed, is offices, 
not entitled to any compensation out of the treasury of the city of New 
York, unless his compensation is fixed by law, or allowed pursuant to 
law. 

§ 289. Tiie judffes- of each of those courts, or a majority of them, stenogra- 
must appoint, and may at pleasure remove, a stenographer for each ^ *"* 
term of the court, for the trial of issues of fact, constituting a distinct 
part. Each stenographer so appointed is entitled to a salary, fixed 
and to be paid as prescribed by law. He must attend all the sittings 
of the part for which he is appointed. If the judge requires a copy 
of any proceedings, written out at length from the stenographic notes, 
he may make an order directing one-half of the stenographer's fees 
therefor, to be paid by each of the parties to the action or special pro- 
ceeding, at the rate of ten cents for each folio so written out, and may 
enforce payment thereof. If there are two or more pg^rties on the same 
side, the order may direct either of them to pay the sum payable by 
their side, for the stenographer's fees, or it may apportion the payment 
thereof among them, as the judge deems just. 

§ 290. The judge who holds an extraordinary trial term of either of stenom- 
those courts, must appoint a stenographer for that term, who is subject exteaterm. 
to all the provisions of law relating to an assistant stenographer, and 
is entitled to a compensation, at the rate and in the manner prescribed 
by law for the official stenographer. 

§ 291. The judges of each of those courts, or a majority of them, crien. 
must appoint, and may at pleasure remove, one crier for their court. 
Each crier so appointed is entitled to a salary, fixed and to be paid as 
prescribed by law. He is not entitled to any other compensation; 



ARTICLE THIRD. 

Phovisions exclusiyblt applicable to thb Superior CouRr of Buffalo. 

Bbotiok 292. Additional jurisdiction. 

293. Id. ; in special proceedings. 

294. Exclusive powers in cei*tfun cases. 

295. Court to consist of three judges ; chief-Judge. 

296. Number of general and trial terms. 

297. Demurrers to be tried at general term. 

298. Clerk may charge fees. 
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Sbotion 299. Deputy-clerk and special deputy-clerk. 

300. Stenographer, 

301. Crier. 

302. Sheriff, constables, etc., to attend court ; special powers in contempt 

cases, etc. 
803. Assessors to return jury list. 

304. Drawing trial jurors. 

305. Notifying trial jurors ; their fees. 

306. Additional jurors may be ordered. 

Additioiua § 292. In addition to the jurisdiction defined in sections two hun- 
^risdic- ^q^ and sixty-three, two hundred and sixty-four, and two hundred 
and sixty-five of this act, the jurisdiction of the superior court of 
Buffialo extends to the following actions and special proceedings : 

1. To an action founded upon a contract, where the defendant, or,- if 
there are two or' more defendants, where either of them, is a resident 
of that city, or occupies a tenement, for the transaction of his or their 
ordinary business, in that city ; or where the summons is served upon 
either of them in that city ; or where the contract was made in that 
city. 

2. To an action for any other cause, where the defendant, or, if there 
are two or more defendants, where all the defendants proceeded against, 
occupy a tenement in that city, for the transaction of their ordinary 
business. 

3. To an action to recover damages against one or more common car- 
riers, not being residents of the State, where the defendant, or, if there 
are two or more defendants joiirtly liable, where one of them has prop- 
erty in that city. 

4. To an action against a domestic corporation, which transacts its 
general business in that city, or has an office or agency in that city, 
for the transaction of business ; or against a foreign corporation, which 
has property in that city, or an agency therein. 

5. To an action or special proceeding against the city of Buffalo, or 
an officer thereof. 

Id.; in § 293. The court also possesses and exercises, within the city of 

pro^d- Buffalo, in any matter which arises, or the subject whereof is located 
M>«». or situated within that city, jurisdiction, power and authority, concur- 

rent and co-extensive with those conferred upon the supreme court, in 
a like case, by any statutory provision, 
Bxciasive § 294. The court also possesses exclusive jurisdiction and power as 
g?S^ follows: 

cases. 1, Where an action, commenced in a justice's court in the city of 

Buffalo, has been discontinued upon the delivery of an undertaking, 
because the title to real property came in question, it possesses exclu- 
sive jurisdiction of an action for the same cause, brought pursuant to 
the undertaking. 

2. It has exclusive power to remit a fine imposed or a recognizance 
estreated by it. 
coi^tof § ^9^r The cdurt consists of three judges ; one of whom must, from 
three time to time, as a vacancy occurs, be appointed chief-judge, as pre- 
cwff** scribed in the Constitution. 

judge. § 296. At least four general terms and six trial terms of the court 

^^r&i ^' must be appointed to be held in each year. 

and trial § 297. A demurrer in the court must be tried at the general term. 
Demttrrers ^^^ ^^^^ section does not affcct the right of a partv to bring the demurrer 
to be tried to trial, on the ground of its frivoiousness, or the frivolousness of the 
a^^nerai pi^adi^g qj p^.^ ^f ^he pleading demurred to, as prescribed in this act. 
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§ 298. The clerk of the court is entitled, in addition to his salary, q, ^' ' 
for any service performed by him, to the fee allowed by law to a charge**^ 
county clerk, for a similar service, performed in the supreme court, or *'^®*- 
the court of oyer and terminer. 

§ 299. Where the deputy-clerk of the court dies, resigns, removes Deputy 
from the city, is removed from office, or becomes otherwise incapable gnecM^^ 
of acting, the clerk must appoint a deputy-clerk in his place. The tieputy 
clerk, if the judges of the court, or a majority of them, deem it neces- ^^^ ' 
sary for the proper transaction of its business, from time to time must 
appoint, and may at pleasure remove, in the manner prescribed by law 
for the appointment and removal of a deputy-clerk, a special deputy- 
clerk, whose compensation must be paid by the clerk. 

§ 300. The judges of the court, or a majority of them, must appoint, stenogra- 
and may at pleasure remove, a stenographer of the court, who is enti- ^^^^' 
tied to a salary, fixed and to be paid as prescribed by law. He must 
attend each term of the court, where issues of fact in civil or criminal 
causes are triable. If the judge requires a copy of any proceedings, 
vratten out at length from the stenographic notes, he may make an 
order directing the stenographer's fees therefor, at the rate of six cents 
for each folio so written out, to be paid as follows: 

1. In a civil action or special proceeding, by the party entitled to 
costs upon the verdict, decision, or report ; who may tax the sum paid 
therefor, as a disbursement. 

2. In a criminal action or special proceeding, by the county treasurer 
of Erie county, as a county charge. But, in such a case, the judge 
may fix such a sum, not exceeding the rate specified in this section, as 
he deems proper. 

§ 301. The judges, or a majority of them, from time to time must Crier. 
appoint, and may at pleasure remove, a crier for the court, who is 
entitled to a salary, fixed and to be paid as prescribed by law. He is 
not entitled to any other compensation. 

§ 302. The sheriflF of the county of Erie, or his under-sheriff, or a sheriff, 
deputy-sheriff, designated by him, and as many policemen of the city eSj^to at?' 
of Buffalo, as the court directs, must attend each term of the court. tenU court; 
A policeman, in attendance upon a term of the court, may, under the powers in 
direction of the judge presiding at or holding the term, notify tales- ®2?^"eSo 
men or additional jurors, and execute a mandate of the court, issued in ° ® * 
a case of contempt, with like effect and in like manner as if he was the 
sheriff. But a policeman is not entitled to any fees, or other compen- 
sation, except his salary, for a service performed by him, as prescribed 
in this section. 

§ 303. The assessors of the city of Buffalo must, in the month of May Assessors 
in each year, make out, return, and file with the clerk of the court, a Jjiy ust 
list of not less than six hundred residents of that city, not exempt from 
jury duty, qualified to serve as trial jurors in the court. For that pur-» 
pose, the assessors may, in their discretion, associate the clerk of the 
court with them. The court, at any term thereof, may, from time to 
time, make an order, directing the assessors to make out and file, 
within a time specified in the order, a new list of jurors, or a list of ' 

any number of additional jurors ; aitd it may punish an omission to 
obey such an order, as a contempt. 

§ 304. At least fourteen days before the time appointed for holding Drawing 
a term of the court, where issues of fabt in civil or criminal causes are ^'ri^J'irorB. 
triable, the clerk of the court, in the presence of a judge thereof, must 
draw from the list so returned by the assessors, the names of thirty-six 
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persons, or such other number aa the court, at any term thereof, directs, 
to serve as trial jurors. The drawing must be conducted as prescribed 
by law, for the drawing 6f trial jurors by a county clerk, except that 
notice thereof is not necessary. A list of the names of the persons 
drawn must be certified by the clerk and attending judge, and deliv- 
ered to the sheriff of Erie county. 

§ 305, The sheriff must thereupon notify each of the persons so 
drawn, as prescribed by law for notifying a juror drawn to attend a 
term of the circuit court. Before the first day of the term, the sheriff 
must file the list with the clerk, accompanied with his return, specify- 
ing who were notified, and the manner in which each person was 
notified. The clerk must make the same disposition of the ballots, 
containing the names of the jurors who have served, of those who did 
not appear, and of those who were discharged, as prescribed by law, 
with respect to the circuit court. Each juror, attending a term of the 
court, must be paid by the county of Erie, the same compensation as a 
juror attending the circuit court. 

§ 306. At a term where issues of fact, in civil or criminal causes, are 
triable, the court may, in its discretion, direct additional jurors to be 
drawn from any list returned by the assessors, and require the sheriff, 
or a policeman in attendance upon the term, forthwith to notify them 
to attend ; and if a person so drawn cannot be found, the court may 
cause his name to be returned to the box. 
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ARTICLE FOURTH. 

Provisions bxclusivbly applicablb to thb City Coubt of Brooklyn. 

Sbction 807. Court consists of three judges; chief-judge 

308. Court always open ; number of trial terais. 

309. Appointment of deputy-clerk and assistants to clerk. 

310. Clerk may charge fees. 

311. Sheriif, etc., to attend terms. 

312. Expenses to be a county charge. 

313. Stenogi'aphers. 

§ 307. The city court of Brooklyn consists of three judges ; one of 
whom must, from time to time, as a vacancy occurs, be appointed chief- 
judge of the court, as prescribed in the Constitution. 

§ 308. The court is always open for the transaction of any business, 
for which notice is not required to be given to an adverse party. At 
least ten terms thereof, for the trial of issues of law or of fact, must be 
appointed to be held in each year. 

9 309. The judges of the court, or a majority of them, may appoint 
as many special deputy clerks and assistants in the clerk's office as 
they deem necessary. Each officer so appointed is entitled to a salary, 
fixed and to be paid as prescribed by law. 

§ 310. The clerk of the court is entitled, in addition to his salary, 
for any service performed by him, to the fee allowed by law to a county 
clerk, for a similar service. • 

§ 311. The sheriif of Kings county, his under-sheriff, or one or more 
deputy-sheriffs, designated by him, must attend each term or sitting 
of the court, as required by the judge or judges holding the same. 

§ 312. The expenses of the court are a county charge, and must be 
allowed and paid in like manner as other county charges. 
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§ 313. The judges of the court, or a* majority of them, from time to 
time must appoint, and may at pleasure remove, one or two stenog- pheref^*" 
raphers, as they deem it necessary for the business of the court. Each 
stenographer so appointed is entitled to a salary, fixed and to be paid as 
prescribed by law. He must attend each term of the court, where 
issues of fact in civil or criminal causes are triable. If two stenog- 
raphers are appointed, the judges of the court must assign to each his 
share of the business. A stenographer may, with the assent of the 
judges of the court, or a majority of them, appoint an assistant-stenog- 
rapher, to aid him in the discharge of his duties, whose compensation 
is payable by the stenographer, and is not a county charge. 



TITLE IV. 

The marine court of t?ie city of New-Tork. 

SBcnoN 314. Marine court a court of record. 
815. Jurisdiction. 

316. The last section limited. 

317. Jurisdiction in marine causes. 

318. No power to natui*alize aliens. 

319. Removal of action to supreme court from marine court 

320. Justices ; their general duties. 

321. How supended from office. 

322. Chief-justice ; how designated ; his general duties, etc. 

323. Justices may make iniles. 

324. Court when open ; justices to designate terms ; routine of business at 

the terms, etc, 

325. Terais, where held ; publication of appointments. 

326. Justices may take oaths, acknowledgments, etc. 

327. Orders, etc., how made. 

328. Clerk, deputy-clerk and assistants. 

329. General duties of deputy-clerk. 

330. Special deputy-clerks. 

331. Clerk to account monthly for fees, and pay over the same* 

332. St-enographers. 
• 333. Interpreter. 

334. Id. 5 penalty for misconduct. 

335. Court may appoint attendants, etc. 

336. Interpreter and attendants not to receive fees. 

337. Suspension of an officer of the court. 

338. What mandates may be executed without the city. 

339. Direction and execution of mandates. 

§ 314. The marine court of the city of New- York is a court of record. Marine 
to and for every intent and purpose. ^^ J^ 

§ 315. The jurisdiction of the court extends to the following cases : record. 

1. An action against a natural person, or against a foreign or domes- tion.^^' 
tic corporation, wherein the complaint demands judgment for a sum of 
money only, or to recover one or more chattels, with or without damages 

for the taking or detention thereof. 

2. An action to foreclose or enforce a lien upon real property in the 
city of New- York, created, as prescribed by statute, in favor of a per- 
son, who has performed labor upon, or furnished materials to be used 
in the construction, alteration, or repair of a building, vault, wharf, 
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fence, or other structure ; or wlro has graded, filled in, or otherwise im- 
proved, a lot of land, or the sidewalk or street in front of or adjoining 
a lot of land. 

3. An action to foreclose or enforce a lien, for a sum not exceeding 
two thousand dollars, exclusive of interest, upon one or more chattels, 

4. The taking and entry of a judgment, upon the confession of one 
or more defendants, where the sum, for which judgment is confessed, 
does not exceed two thousand dollars, exclusive of interest from the 
time of making the statement, upon which the judgment is entered. 

The last § 316. The jurisdiction conferred by the last section is subject to the 
section m^ following limitations and regulations : 

1. In an action wherein the complaint demands judgment for a sum 
of money only, the sum, for which judgment is rendered in favor of 
the plaintiff, cannot exceed two thousand dollars, exclusive of interest, 
and costs as taxed ; except where it is brought upon a bond or under- 
taking, given in an action or special proceeding in the same court, or 
before a justice thereof; or to recover damages for a breach of promise 
of marriage ; or where it is a marine cause, as that expression i^ defined 
in the next section. Where the action is brought upon a bond or other 
contract, the judgment must be for the sum actually due, without regard 
to a penalty therein contained ; and, where the money is payable in 
instalments, successive actions may be brought for the instalments, as 
they become due. 

2. In an action to recover one or more chattels, a judgment cannot 
be rendered in favor of the plaintiff, for a chattel or chattels, the aggre- 
gate value of which exceeds two thousand dollars. 

3. The court has not jurisdiction of an action against an executor or 
administrator, in his representative capacity. 

jnriBdic- § 317, The following actions are styled in this act, marine causes, 
rinecau^s] B^nd the court possesses the same jurisdiction of such an action, as the 
supreme court of the State : 

1. An action in favor of a person, belonging to a vessel in .the mer- 
chant service, against the owner, master, or commander thereof, for the 
reasonable value of services, or for the breach of a contract to pay for 
services, rendered or to be rendered on board of the vessel, during a 
voyage, wholly or partly performed, or intended to be performed by it. 

2. An action in favor of or against a person, belonging to or on board 
of a vessel in the merchant service, to recover damages for an assault, 
battery, or false imprisonment, committed on board the vessel, upon the 
high seas, or in a place without the United States. 

tint this section does not confer upon the marine court authority to 
proceed, as a court of admiralty or maritime jurisdiction. 
No power § 318. The court has not, nor has either of the justices thereof, power 
ize'SiSS!' to naturalize an alien. 

Eemovai of § 319. The supreme court, at a term held in the first judicial district, 
supreme Daav, by an order made^ at any time after joinder of an issue of fact, 
court flfom and before the trial thereof, remove to itself an action brought in the 
co^*t!^ marine court, for the purpose of changing the place of trial thereof. 
Where an order for removal is made, as prescribed in this section, the 
place of trial must -be changed Iby the same order to another county, 
and the subsequent proceedings therein must be the same as if the 
action had been originally brought in the supreme court. The provis- 
ions of sections three hundred and forty-four, three hundred and forty- 
five and three hundred and forty-six of this act, apply to an application 
to remove such an action, and to the proceedings upon and subsequeut 
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to the removal, as if the marine court was specified in those sections in 
place of the county court, and a justice thereof in place of the county 
judge. 

§ 320. The court consists of six justices, one of whom is the chief- Justicee; 
justice of the court. Each justice must perform his share of the labors erai'cSfei. 
and duties appertaining to the office. One of the justices must attend 
at the chambers of the court, from ten o'clock in the morning until four 
o'clock in the afternoon of each day, except Sunday, a legal holiday, or 
a day upon which the inhabitants of the city of New York generally 
refrain from business. Each justice, while in the rooms of the court, 
and not actually engaged in the performance of other official duties, ; 

must act upon any application for his official action, properly made to 
him. The justice, assigned to a trial term or a special term, must 
remain in attendance, until the day calendar is disposed of, or for such 
other time as is reasonable. 

§ 321. Where it appears presumptively, to the satisfaction of the How sns- 
Gk)vemor, that a justice of the court has been guilty of corruption, or fromomce. 
other gross misconduct in office ; or habitually neglects to perform his 
share of the labors and duties appertaining to the office ; or is incapable 
of properly discharging the same ; the Grovernor may, in his discretion, 
make an order, suspending that justice from the exercise of the duties 
of his office, and directing that his compensation cease. Such an order 
must recite the grounds upon which it is, made ; and it remains in force, 
unless it is sooner revoked by the Governor, until the final adjournment 
of the next session of the Legislature ; or, if the Legislature is then in 
session, until the final adjournment of that session. 

§ 322. The justices of the court, or a majority of them, must, from chief jns- 
time to time, as a vacancy occurs in the office of chief-justice, designate SeSg- ^ 
one of their number to be chief-justice. A certificate of the designa- natori: Ws 
tion, under the hands of the justices making the same, must be filed §08^610. ^' 
in the office of the clerk of the court. The person so designated shall 
be chief-justice during his term of office. The chief-justice has the 
like authority, within the jurisdiction of the court, as a presiding jus- 
tice of the supreme court ; and when he is present and is not disquali- 
fied, he must preside at a general term. 

§ 323. The justices of the court, or a majority of them, may, from justioee 
time to time, establish rules of practice for the court, not inconsistent ^teB™*^* 
with this act, or with the general rules of practice, established as pre- 
scribed in section seventeen of this act. The latter govern the practice 
in the court, as far as they are applicable thereto. 

§ 324. The court is always open for the transaction of any business, Courtwhen 
for which notice is not required to be given to an adverse party. The Sc^Jtodei- 
justices of the court, or a majority of them, from time to time must ignate 
appoint, and may alter, the times of holding general, special, and trial tfneofbusi- 
terms of the court. They must prescribe the duration of the terms ; J^^^'gus! 
designate the trial terms at which jurors are. required to attend ; and 
assign the justice or justices to preside and attend, at each of the terms 
so appointed. In case of the inability of a justice to preside or attend, 
another justice may preside or attend in his place. Each trial and 
special term must be held by one justice ; and each general term by at 
least two justices. Two or more general, special, or trial terms may be 
appointed to be held at the same time. The concurrence of two jus- 
tices is necessary to pronounce a decision at a general term. If two do 
not concur, a re-argument must be ordered. The justices holding a 
general term may order a re-argument, before themselves, or at a sub- 

59 



§§ 325-332. 



MARINE COURT. 



[chap. III. 



TITLE*. 



Terms, 
jvhere 
held: pnb- 
licationof 
appoint- 
ments. 



Justices 
mav take 
oaths, ac- 
knowledg- 
ments, etc. 



Orders, 
etc., how 
made. 



Clerk, dep- 
uty clerk 
and assist- 
ants. 



General 
duties of 
deputy 
elerk. 



Special 
deputy 
clerks. 



Clerk to 
account 
monthly 
for fees, 
and pay 
over the 
same. 



Stenogra- 
phetB. 



sequent general term, of a cause heard by them, t>\ at a previous gen- 
eral term. 

§ 325. Each term so appointed must be held at the city-hall in the 
city of New- York, except that auxiliary or additional parts, for the 
transaction of any business specified in the appointment, may be held 
elsewhere within the city of New- York, as designated in the appoint- 
ment. An appointment must be published in two newspapers, pub- 
lished in the city of New- York, at least once in each week, for three 
successive weeks, before a term is held in pursuance thereof. 

§ 326. Each of the justices may, within the city of New- York, 
administer an oath, or take a deposition, or the acknowledgment or 
proof of the execution of a written instrument, and.certify the same, in 
like manner and with like authority and effect, as a justice of the 
supreme court. 

§ 327. In an action brought in the court, an order cannot be made, 
or a warrant of attachment granted, by an oflOicer, other than a justice 
of the court ; and each provision of this act, which empowers an officer, 
other than a judge of the court in which an action is brought, to make 
an order therein, must be construed as being exclusive of an action 
brought in the marine court. 

§ 328. The court has a clerk, who is appointed, and may be removed, 
at pleasure, by the justices thereof, or a majority of them. He must, 
by a written instrument imder his hand, filed in his office, appoint, 
and may at pleasure remove, one deputy-clerk, and not more than, 
twelve assistants. The clerk is responsible for the faithful discharge 
of his duty, by the deputy-clerk and each assistant. The clerk, the 
deputy-clerk, and each assistant, is entitled to a salary, fixed and to 
be paid as prescribed by law. 

§ 329. The clerk, and also the de^puty-clerk, before he enters upon 
the duties of his office, must subscribe, and file in the office of the clerk 
of the city and county of New- York, the Constitutional oath of office. 
The deputy-clerk has all the powers, and may perform all the duties 
of the clerk, when the office of clerk is vacant, or at the clerk's office, 
when the clerk is absent therefrom, or at a term or sitting of the court 
which the deputy-clerk attends. 

§ 330. The clerk may designate as many of his assistants, as the 
justices of the court, or a majority of them, deem necessary, as special 
deputy-clerks. Each special deputy-clerk possesses, in the absence of 
the clerk and the deputy-clerk, the same powers as the clerk, at any 
sitting or term of the court which he attends, with respect to the busi- 
ness transacted thereat. 

§ 331. The clerk must receive, for the use of the city of New York, 
the fees allowed by law. He shall not perform any service, for which 
a fee is allowed by law, until the fee therefor is paid to him. Hq 
must, on the first day of each month, or within three days thereafter, 
render to the comptroller of the city, an account, under oath, of all fees 
received, diyectly or indirectly, during the preceding month, by him, 
or by the deputy-clerk, or either of his assistants, for any official ser- 
vice ; and he must, at the same time, pay the same into the treasury 
of the city of New York. When the return and payment are so made, 
the olerk is entitled to receive his compensation, for the period included 
in- the return. He is not entitled to compensation for a period for 
which he has not made his return and payment. 

§ 332. The justices of the court, or a majority of them, nlust appoint 
four stenographers of the court, and may at pleasure remove either of 
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them. They must also, from time to time, assign each of the stenog- 
raphers to duty at the trial terms. Each stenographer is entitled to a 
salary, fixed and to be paid as prescribed by law. He must attend 
each term to which he is assigned. 

§ 333. The justices of the court, or a majority of them, from time to inter- 
time must appoint, and may at pleasure remove, an official interpreter p™*®^* 
of the court, who is entitled to a salary, fixed and to be paid as pre- 
scribed by law. Before entering upon his official duties, he must sub- 
scribe, and file in the office of the clerk of the city and county of New 
York, the Constitutional oath of office. He must attend any trial or 
special term of the court, where his services are required ; and the 
justices of the court, or a majority of them, may, by order, regulate 
his attendance. 

§ 334. If the official interpreter knowingly and wilfully, falsely m.; pen- 
interprets any evidence, matter, or thing, between a witness and the miscoif- 
court, or a justice thereof, in the course of an action or special proceed- ^^<^*^- 
ing, he is guilty of perjury. 

§ 335. The justices of the court, or a majority of them, may appoint, J'^^J-jJf J^. 
and at pleasure remove, as many attendants upon the court as they tendants, 
deem necessary, not exceeding eighteen ; and may regulate their ^^' 
attendance. Each attendant is entitled to a salary, fixed and to be 
paid as prescribed by law. 

§ 336. The clerk, the deputy-clerk, an assistant to the clerk, the interpreter 
official interpreter, or an attendant, shall not receive any fee or com- J^u^J^ to" 
pensation, except his salary, for any official service performed by him. receive 

§ 337. A justice 6f the court may, by an instrument under his hand, gagpension 
suspend a stenographer, or an officer specified in the last section, for a of an officer 
period not exceeding ten days from the filing thereof. Such an instru- court, 
ment must express the cause of the suspension ; it must be filed in the 
office of the clerk of the city and county of New York ; and it may be 
revoked, at any time before the expiration of the ten days, by an instru- 
ment filed in like manner, under the hand of the justice who exe-- 
cuted the first instrument, or the hands of a majority of the justices 
of the court. Where such an instrument has been revoked, the officer 
shall not be again suspended for the same cause. 

§ 338. A mandate of the court can be executed only within the city what man- 
of New York, except as follows : be^x^S?^ 

1. An execution upon a judgment rendered therein, for a sum exceed- ©d without 
ing twenty-five dollars, may be issued out of the court, tested in the ® ^ '^* 
name of the chief-justice thereof, to the sheriflf of any count jj^ wherein 

the judgment has been duly docketed. 

2. A subpoena may be served within either of the counties of Rich- 
mond, Kings, Queens, or Westchester. 

3. A warrant to apprehend a witness for a failure to obey a subpoena, 
may be executed by the sheriflf of the city and county of New York, 
or a marshal of that city, within either of those counties. 

4. An order duly made, in an action pending in the court, requiring 
the performance of an act by a party thereto, or by an officer, may be 
served upon a person bound to obey the order, and his obedience thereto 
may be required in any part, of the State. 

5. An order to show cause, why a person should not be punished for 
a contempt of the court, may be served by any person in any part of 
the State. 

6. A warrant to apprehend, and bring before the court, a person 
charged with such a contempt, may be executed by the sheriflf of the 
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* city and county of New York, or a marshal of that city, in any part 
of the State. 
Direction § 339. In an action brought in the court, an order of arrest, a warrant 
tiono?^"' of attachment, an execution, or a requisition to replevy a chattel, must 
mandates. \yQ directed to and executed by the sheriff. Any other mandate, which 
must have been directed to and executed by the sheriff of the city and 
county of New York, if it issued out of the supreme court, may, where 
it issues out of the marine court, be directed to and executed either by 
that sheriff, or a marshal of that city, named therein. A marshal is 
entitled to the same fees as the sheriff, upon a mandate directed to 
him, or upon the service of a summons; and each provision of law, 
relating to the execution of a mandate by the sheriff, and the power 
and control of the court over the sheriff executing the same, applies to 
the marshal. The return of a marshal to such a mandate, or his certi- 
ficate of the execution thereof, or of the service of any paper served by 
him, has the same force and effect as the like return and certificate of 
a sheriff. 
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TITLE V. 

77ie county/ courts. 

Jurisdiction. 

Domestic corporation, etc., when deemed resident, ete. 

Action, etc., wherein county judge is incapable to act. 

Supreme court may remove action, and change place of trial. 

Efi^ct of order of removal ; appeal, etc. 

Stay of proceedings. ^ 

Removal of action not to impair process, etc. 

County court may send its process to any county. 

When jurisdiction, etc., co-extensive with supreme court. 

Power of county judge in special proceedings. 

Fines and x>enalties ; how remitted. 

Restrictions upon power to remit. 

Notice of application, etc.; costs to be paid on remission. 

Fines imposed by justices of the peace ; how remitted. 

Who may make oraera. 

County court when open ; terms thereof. 

Notice of appointment to be published. 

Jurors, how drawn and summoned. 

Stenographers for county courts. 

Stenographer for county courts and surrogate's court in Kings county. 

Id.; assistant-stenographer. 

Stenographer for county courts of Monroe and livhigston counties. 



§ 340. The jurisdiction of each county court extends to the follomng 
actions and special proceedings, in addition to the jurisdiction, power, 
and authority, conferred upon a county court, in a particular case, by 
special statutory provision : 

1. To an action for the partition of real property; for dower; for 
the foreclosure, redemption, or satisfaction of a mortgage upon real 
property ; or to procure a judgment requiring the specific performance 
of a contract, relating to real property ; where the real property, to 
which the action relates, is situated within the county. 

2. To an action in favor of the executor, administrator or assignee 
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of a judgment creditor, or, in a proper case, in favor of the judgment 
creditor, to recover a judgment for money remaining due upon a judg- 
ment rendered in the same court. 

3. To an action for any other cause, where the defendant is, or, if 
there are two or more defendants, where all of them are, at the time 
of the commencement of the action, residents of the county, and 
wherein the complaint demands judgment for a sum of money only, 
not exceeding one thousand dollars ; or to recover one or more chattels, 
the aggregate value of which does not exceed one thousand dollars, 
with or without damages for the taking or detention thereof. 

4. To the custody of the person and the care of the property, con- 
currently with the supreme court, of a resident of the county, who is 
incompetent to manage his affairs, by reason of lunacy, idiocy, or 
habitual drunkenness; and to every special proceeding, which the 
supreme court has jurisdiction to entertain, for the appointment of a 
committee of the person or of the property, of such an incompetent 
person, or for the sale or other disposition of the real property, situated 
within the county, of a person, wherever resident, who is so incompe- 
tent for either of the causes aforesaid, or who is an infant ; or for the 
sale or other disposition of the real property, situated within the 
county, of a domestic religious corporation. 

§ 341. For the purpose of determining the jurisdiction of a county Domestio 
court, in either of the cases specified in the last section, a domestic tkSI*eto. 
corporation or joint-stock association, whose principal place of business when 
is established, by or pursuant to a statute, or by its articles of associa- re^d^uit, 
tion, or is actually located within the county, is deemed a resident of «*©• 
the county, and personal service of a summons, made within the county, 
as prescribed in this act, or personal service of a mandate, whereby a 
special proceeding is commenced, made within the county, as prescribed 
in this act for personal service of a summons, is sufficient service 
thereof upon a domestic corporation, wherever it is located. 

§ 342. If the county judge is, for any cause, incapable to act in an Action, 
action or special proceeding, pending in the county court, he must ®^»^i,j 
make, and file in the office of the clerk, a certificate of the fact ; and county 
thereupon the special county judge must act as county judge, in that {.^plJ^il^ 
action or special proceeding, unless it is removed to the supreme court, act. 
If there is no special county judge, the action or special proceeding is 
removed to the supreme court, by the filing of the certificate. The 
supreme court, at a term held within the judicial district including 
the county, upon the application of either party, made upon notice, 
and upon proof that the county jud^e is incapable to act in an action 
or special proceeding, may, and, if the special county judge is also 
incapable to act, must, make an order, removing the action or special 
proceeding to the supreme court. Where an action or special proceeding 
is removed to the supreme court, as prescribed in this section, the sub- 
sequent proceedings therein must be the same, as if it had been origi- 
nally brought in that court, except that an objection to the jurisdiction 
may be taken, which might have been taken in the county court. 

§ 348. The supreme court may, by an order, made at any time affcer supreme 
joinder of an issue of fact, and before the trial thereof, remove to Jemove^ac- 
itself an action, brought in a county court, under subdivision second tion, and 
or subdivision third of the last section but two, for the purpose of pi|?e^of 
changing the place of trial thereof. Where an order for removal is ''^**^- 
made, as prescribed in this section, the place of trial of the action 
must be changed by the same order to another county ; and the sub- 
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sequent proceedings therein must be the same, as if the action had 
been originally broueht in the supreme court. 

§ 344. An order of removal, made as prescribed in either of the last 
two sections, takes effect upon the entry thereof in the ofl&ce of the 
county clerk. Where the order directs that the action be tried in an- 
other county, the clerk with whom it is entered, must forthwith deliver 
to the clerk of that county, all papers filed therein, and certified copies 
of all minutes and entries relating thereto ; which must be filed, en- 
tered, or recorded, as the case requires, in the ofiice of the last men- 
tioned clerk. The provisions of section two hundred and seventy-one 
of this act apply to an appeal taken from such an order. 

§ 345. An order to stay proceedings, for the purpose of aflPording an 
opportunity to make the application fpr removal, may be made by the 
'county judge, or by a judge authorized to make such an order in the 
supreme court, and with like eflfect and under like circumstances. 

§ 346. The removal of an action or special proceeding, as prescribed 
in this title, does not invalidate, or in any manner impair, a process, 
provisional remedy, or other proceeding, or a bond, undertaking, or 
recognizance in the action or special proceeding so removed ; each of 
which continues to have the same validity and effect, as if the removal 
had not been made. Where bail was given, the surrender of the 
defendant in the supreme court has the same effect, as a surrender in 
the county court would have had, if the action or special proceeding 
had remained therein. 

§ 347. A county court has power, in an action or special proceeding 
of which it has jurisdiction, to send its process and other mandates into 
any county of the State, for service or execution, and to enforce obe- 
dience thereto, with like power and authority as the supreme court. 

§ 348. Where a county court has jurisdiction of an action or a special 
proceeding, it possesses the same jurisdiction, power and authority in 
and over the same, and in the course of the proceedings therein, which 
the supreme court possesses in a like case ; and it may render any judg- 
ment, or grant either party any relief, which the supreme court might 
render or grant in a like case, and may enforce its mandates in like 
manner as the supreme court. And the county judge possesses the 
same power and authority, in the action or special proceeding, which a 
justice of the supreme court possesses, in a like action or special pro- 
ceeding, brought in the supreme court. 

§ 349. The county judge also possesses the same power and authority, 
in a special proceeding, which can be lawfully instituted before him, 
out of court, which a justice of the supreme court possesses in a like 
special proceeding, instituted before him in like manner. 

§ 350. Upon the application of a person, who has been fined by a 
court, or of a person whose recognizance has become forfeited, or of his 
surety, the county court of the county in which the term of the court 
was held, where the fine was imposed, or the recognizance taken, 
may, except as otherwise prescribed in the next section, upon good 
cause shown, and upon such terms as it deems just, make an order, 
remitting the fine, wholly or partly, or the forfeiture of the recognizance, 
or part of the penalty thereof; or it may discharge the recognizance. 
If a fine so remitted has been paid, the county treasurer, or other officer, 
in whose hands the money remains, must pay the same, or the part 
remitted, according to the order} 

§ 351. The last section does not authorize a county court, to remit 
any part of a fine, exceeding two hundred and fifty dollars, imposed 
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by a court of oyer and terminer, or a court of sessions, upon a convic- ^^ ^ * 
tion for a criminal offence ; or a fine, to any amount, imposed by a court remit 
upon an officer or other person, for an actual contempt of court, or for 
disobedience to its process, or other mandate ; or to remit or discharge • 
a recognizance, taken in its county, for the appearance of a person in 
another county. In the latter case, the power of remitting or discharg- 
ing the recognizance is vested in the county court of tne county, in 
which the person is bound to appear. 

§ 352, An application for an order, as prescribed in the last section Notice of 
but one, cannot be heard, until such notice thereof as the court deems gJJ^^etc.; 
reasonable, has been given to the district-attorney of the county, and costs to be 
until he has had an opportunity to examine the matter, and prepare to SSmIoS."" 
resist the application. And upon granting such an order, the court 
must always impose, as a condiction* thereof, the payment of the costs 
and expenses, if any, incurred in an action or special proceeding for 
the collection of the fine, or the penalty of the recognizance. 

§ 353. Where a person has been fined by a court of special sessions. Fines im- 
or by a justice of the peace, upon a conviction for an offence, and has jJJSfces^f 
been committed to jail for non-payment of the fine, the county court the peMe; 
of the county may make an order, remitting the fine, wholly or partly, tecu ' 
and discharging him from his imprisonment. The power conferred by 
this section must be exercised in the manner prescribed, and subject to 
the provisions contained, in the last three sections. 

§ 354. In an action or special proceeding in a county court, an order who may 
may be made without notice, or an order to stay proceedings may JJj^f ®'' 
be made upon notice, by a justice of the supreme court, or by the 
county judge of the county where the attorney for the applicant resides, 
in a case where the county judge, in whose court the action or special 
proceeding is brought, may make the same, out of court ; and with 
like effect. 

§ 355. The county court is always open for the transaction of any county 
business, for which notice is not required to be given to an adverse 0°°?.^**®*^ 
party, except where it is specially prescribed by law, that the business terms 
must be done at a stated term. The county judge must, from time to ***®^^^- 
time, appoint the times and places for holding terms of his court. At 
least two terms, for the trial of issues of law or of fact, must be ap- 
pointed to be held in each year. Each term may contine as long as the 
county judge deems necessary. The county judge may, by a new 
appointment, change the day appointed for holding a term, or appoint 
one or more additional terras, or dispense with the holding of a term, 
without affecting any other term or terms theretofore appointed to be 
held. As many terms as the county judge designates for that purpose, 
in an appointment, may be held for the hearing and decision of 
motions, and trials and other proceedings without a jury. 

§ 356. Each appointment, made as prescribed in the last section, Notice of 
must be filed in the county clerk's office, and a copy thereof published, SPentTo be 
at least once in each week, for three successive weeks before a term is published, 
held, changed, or dispensed with, by virtue thereof, in the newspaper 
in the city of Albany, in which legal notices are required to be pub- 
lished, and also in at least one newspaper, published in the county, and 
as many additional newspapers, published therein, as the county judge 
prescribes. The expense of the publication is a county charge. 

§ 357. Jurors for the terms of the county court, at which issues of Jarors, 

how drawn 
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fact are triable by jury, and of the court of sessions, must be drawn 
and notified in the same manner as for a term of the circuit court. 

§ 358. The board of supervisors of any county, except Kings, Liv- 
ingston, and Monroe, may provide for the employment of a stenog- 
rapher for the county court and court of sessions thereof, and must fix 
his compensation, and provide for the payment thereof, in the same 
manner as other county expenses are paid. 

§ 359. The county judge and the surrogate of the county of Kings, 
from time to time must appoint, and may at pleasure remove, a stenog- 
rapher, to be attached to the county court, the court of sessions, and 
the surrogate's court of the county of Kings, who is entitled to a salary, 
fixed and to be paid as prescribed by law. He must attend each trial 
of an issue of fact in the county court or court of sessions ; and, when 
his services are not required therein, he must attend the surrogate's 
court, upon the request of the surrogate. 

§ 360. The stenographer, appointed as prescribed in the last section, 
may, with the consent either of the county judge or of the surrogate, 
appoint an assistant-stenographer, to aid him in the discharge of his 
duties, whose compensation shall be paid by the stenographer, and is 
not a county charge. 

§ 361. The judge holding or presiding at a term of the county court 
or court of sessions, in the county of Livingston or in the county of 
Monroe, where issues of fact are triable, may employ a stenographer 
to take stenographic notes upon trials thereat, who is entitled to a com- 
pensation, to be certified by the judge, not exceeding ten dollars for 
each day's attendance, at the request of the judge. The stenog- 
rapher's compensation is a charge upon the county, and must be 
audited, allowed, and paid, as other county charges. 
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TITLB 1. 



CHAPTER IV. 

limitation of the time of enforcing a civil 

rem;edy. 

TITLE I. — ^Actions for the recovery op real property. 
TITLE II. — ^Actions other than for the recovery op real 

PROPERTY. 

TITLE III. — General provisions. 



TITLE I. 

Actions for the recovery of real property, 

Sbction 362. When the people will not sue. 

363. Action by grantee from the State. 

364. Action after anuUing letters patent. 

365. 366. Seizin within twenty years, when necessary, etc. 

367. Action after entry. 

368. Possession, when presumed ; occupation presumed to be under legal 

title. 

369. Adverse possession under written instrument or judgment. 

370. Id. ; what constitutes it. 

371. Adverse possession under claim of title not written. 

372. Id. ; what constitutes it. 

373. Relation of landlord and tenant, as affecting adverse possessioB. 

374. Right not affected by descent cast. 

375. Certam disabilities excluded from time to commence action. 

§ 362. The people of the State will not sue a person for or with re- when the 
spect to real property, or the issues or profits thereof, by reason of the Sot sue.^^ 
right or title of the people to the same, unless either : 

1. The cause of action accrued within forty years before the action 
is commenced ; or, 

2. The people, or those from whom . they claim, have received the 
rents and profits of the real property, or of some part thereof, within 
the same period of time. 

§ 363. An action shall not be brought for or with respect to real Action by 
property, by a person claiming by virtue of betters patent or a grant, Som*the 
from the people of the State, unless it might have been maintained by state. 
the people, as prescribed in this title, if the patent or grant had not been 
issued or made. 

§ 364. Where letters patent or a grant of real property, issued or Action 
made by the people of the State, are declared void by the determina- ^uSLgVet 
tion of a competent court, rendered upon an allegatioii of a fraudulent ters patent 
suggestion or concealment, or of a forfeiture, or mistake, or ignorance 
of a material fact, or wrongful detaining, or defective title ; an action 
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of ejectment, to recover the premises in question, may be commenced, 
either by the people, or b^ a subsequent patentee or grantee of the 
same premises, his heirs, or assigns, within twenty years after the 
determination is made ; but not auer that period. 

§ 365. An action to recover real property, or the possession thereof, 
cannot be maintained by a party, other than the people, unless the 
plaintiff, his ancestor, predecessor, or grantor, was seized or possessed 
of the premises in question, within twenty years before the commence- 
ment of the action. 

§ 366. A defence or counterclaim, founded upon the title to real 
property, or to rents or services out of the same, is not effectual, unless 
the person making it, or under whose title it is made, or his ancestor, 
predecessor, or griantor, was seized or possessed of the premises in 
question, within twenty years before the committing of the act, with 
respect to which it is made. 

§ 367. An entry upon real property is not sufl&cient or valid as a 
claim, uless an action is commenced thereupon, within one year after 
the making thereof, and within twenty years after the time, when the 
right to make it descended or accrued. 

§ 368. In an action to recover real property, or the possession thereof, 
thb person who establishes a legal title to the premises is presumed to 
have been possessed thereof, within the time required by law ; and 
the occupation of the premises, by another person, is deemed to have 
been under and in subordination to the legal title, unless the premises 
have been held and possessed adversely to the legal title, for twenty 
years before the commencement of the action. 

§ 369. Where the occupant, or those under whom he claims, entered 
into the possession of the premises, under claim of title, exclusive of 
any other right, founding the claim upon a written instrument, as 
being a conveyance of the premises in question, or upon the decree or 
judgment of a competent court; and there has been a continued occu- 
pation and possession of the premises, included in the instrument, 
decree, or judgment, or of some part thereof, for twenty years, under 
the same claim ; the premises so included are deemed to have been held 
adversely : except that where they consist of a tract, divided into lots, 
the possession of one lot is not deemed a possession of- any other lot. 

§ 370. For the purpose of constituting an adverse possession, by a 
person claiming a title, founded upon a written instrument, or a judg- 
ment or decree, land is deemed to have been possessed and occupied in 
either of the following cases : 

1. Where it has been usually cultivated or improved. 

2. Where it has been protected by a substantial inclosure. 

3. Where, although not inclosed, it has been used for the supply of 
fuel, or of fencing timber, either for the purposes of husbandry, or for 
the ordinary use of the occupant. 

Where a known farm or a single lot has been partly improved, the 
portion of the farm or lot that has been left not cleared, or not inclosed, 
according to the usual course and custom of the adjoining country, is 
deemed to have been occupied for the same length of time, as the part 
improved and cultivated. 

§ 371. Where there has been an actual continued occupation of 
premises, under a claim of title, exclusive of any other right, but not 
founded upon a written instrument, or a judgment or decree, the prem- 
ises so actually occupied, and no others, are deemed to have been held 
adversely. 
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§ 372. For the purpose of constituting an adverse possession, by a ^^ . ^^^^' 
person claiming title, not founded upon a written instrument, or a consutntes 
judgment or decree, land is deemed to have been possessed and occu- *^ 
pied in either of the following cases, and no others : 

1. Where it has been protected by a substantial inclosure. 

2. Where it has been usually cultivated or improved. 

§ 378. Where the relation of landlord and tenant has existed between BeiatioB of 
any persons, the possession of the tenant is deemed the possession J^dtenint 
of the landlord, until the expiration of twenty years after the ter- as affecting 
mination of the tenancy ; or, where there has been no vrritten lease, J^JSi^oii. 
until the expiration of twenty years after the last payment of rent ; 
notwithstanding that the tenant has acquired another title, or has 
claimed to hold adversely to his landlord. But this presumption shall 
not be made, after the periods p/escribed in this section. 

§ 374. The right of a person to the possession of real property is not lUg^ht not 
impaired or aflfected, by a descent being cast, in consequence of the descent ^ 
death of a person in possession of the property. <5*«*- 

§ 375. If a person, who might maintain an action to recover real Certain dis- 
property, or the possession thereof, or make an entry, or interpose a eluded* ^^" 
defence or counterclaim, founded on the title to real property, or to {^®™^* 
rents or services out of the same, is, when his title first descends, or mence ae- 
his cause of action or right of entry first accrues, either: '^^"' 

1. Within the age of twenty-one years ; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge, or in execution upon conviction 
of a criminal offence, for a term less than for life ; 

The time of such a disability is not a part of the time, limited in 
this title, for commencing the action, or making the entry, or inter- 
posing the defence or counterclaim ; except that the time so limited can- 
not be extended more than ten years, after the disability ceases, or 
after the death of the person so disabled. 



TITLE II. 

Actions other than for the recoioeTy of real property. 

SBcnov 376. When satisfaction of judginent presumed. 

377. Effect of return of execution. 

378. How presumption raised. 

379. Limitation of action to redeem from a mortgage. 

380. Other periods of limitation, 

381. "Within twenty years. 

382. Withiyi six years. 

383. Within three years. 

384. Within two years. 

385. Within one year. 

386. When cause of action accrues on a current account. 

387. Action for penalty, etc., by any person who will sue. 

388. Actions not before provided for. 

389. Actions by the people subject to the same limitations. 

890. Action agpainst a non-resident, upon a demand barred by the law of 

his residence. 
391. When person liable, etc., dies without the State. 
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392. Cause of action accruing between the death of a testator or intestate, 

and the gi'ant of letters. 

393. No limitation of action on bank notes/ etc. 

394. Action against directors, etc., of banks. 

395. Acknowledgment or new promise must be in writing. 

396. Exceptions, as to persons under disabilities. 

397. Defence or counterclaim. 

When sat- § 37^. A final judgment pr decree for a sum of money, or directing 
jud^ent** the payment of a sum of money, heretofore or hereafter rendered, in 
presumed, g^ court of record within the United States, or elsewhere, or in a surro- 
gate's court of the State, is presumed to be paid and satisfied, after the 
expiration of twenty years from the time, when the party recovering 
it was first entitled to a mandate to enforce it. This presumption is 
conclusive ; except as against a person, who, within twenty years from 
that time, makes a payment or acknowledges an indebtedness of some 
part of the amount recovered by the judgment or decree ; or his heir 
or personal representative ; or a person whom he otherwise represents. 
Such an acknowledgment must be in writing, and signed by the person 
to be charged thereby. 
Effect of § 377. If the proof of payment, under the last section, consists of 
execution, the retum of an execution partly satisfied, the adverse party may 
show, in full avoidance of the effect thereof, that the alleged partial 
satisfaction did not proceed from a payment made, or a sale of prop- 
erty claimed, by him, or by a person whom he represents. 
How nre- § 378, A person may avail himself of the presumption created by 
raSed!**^ the last section but one, under an allegation that the action was not 
commenced, or that the proceeding was not taken, within the time 
therein limited. 
^f™*ti **^to ^ ^^^* "^^ action to redeem real property from a mortgage, with or 
redeem without an account of rents and profits, may be maintained by the 
mort«iM Diortgagor, or those claiming under him, against the mortgagee in 
possession, or those claiming under him, unless he or they have con- 
tinuously maintained an adverse possession of the mortgaged premises, 
for twenty years after the breach of a condition of the mortgage, or 
the non-fulfilment of a covenant therein contained, 
other t)eri- § 380. The following actions must be commenced within the follow- 
Sation.*"^ ing periods, after the cause of action has accrued. 
Within § 381. Within twenty years : 

jetxaJ ^" action upon a sealed instrument. 

But where the action is brought for breach of a covenant of seizin, 
or against incumbrances, the cause of action is deemed to have accrued 
upon an eviction, and not before. 
Within six § 382. Within six years : 

years. ^^ ^^ action to recover damages for breach of a contract, express or 

implied; except a judgment or sealed instrument. 

2. An action to recover upon a liability created by statute ; except a 
penalty or forfeiture. 

3. An action to recover damages for an injury to property, or a per- 
sonal injury ; except in a case where a different period is expressly 
prescribed in this chapter. 

4. An action to recover a chattel. 

5. An action to procure a judgment, other than for a sum of money, 
on the ground of fraud, in a case which, on the thirty-first day of De- 
cember, eighteen hundred and forty-six, was cognizable by the court 
of chancery. The cause of action, in such a case, is not deemed to 
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have accrued, until the discovery, by the plaintiff, or the person under 
whom he claims, of the facts constituting the fraud. 

6. An action to establish a will. Where the will has been lost, con- 
cealed, or destroyed, the cause of action is not deemed to have accrued, 

* until the discovery, by the plaintiff, or the person under whom he 
claims, of the facts upon which its validity depends. 

7. An action upon a judgment or decree, rendered in a court not of 
record, except a surrogate s court of the State. The cause of action, 
in such a case, is deemed to have accrued, when final judgment was 
rendered. 

§ 383. Within three years : See^ 

1. An action against a sheriff, coroner, constable, or other oflScer, for years, 
the non-payment of money collected upon an execution. 

2. An action against a constable, upon any other liability incurred 
by him, by doing an act in his official capacity, or by the omission of 
an official duty ; except an escape. 

3. An action upon a statute, for a penalty or forfeiture, where the 
action is given to the person aggrieved, or to that person and the peo- 
ple of the State ; except where the statute imposing it prescribes a 
different limitation. 

4. An action against an executor, administrator, or receiver, or 
against the trustee of an insolvent debtor, appointed, as prescribed by 
law, in a special proceeding instituted in a court or before a judge, 
brought to recover a chattel, or damages for taking, detaining, or 
injuring personal property, by the defendant, or the person whom he 
represents. 

§ 384. Within two years : witw>^ two 

1. An action to recover damages for libel, slander, assault, battery, 
or false imprisonment. 

2. An action upoli a statute, for a forfeiture or penalty to the people . 
of the State. 

§ 385. Within one year : J^^^ ^''^ 

1. An action against a sheriff or coroner, upon a liability incurred by 
him, by doing an act in his official capacity, or by the omission of an 
official duty ; except the non-payment of money collected upon an 
e^jecution. 

2. An action against any other officer, for the escape of a prisoner, 
arrested or imprisoned by virtue of a civil mandate. 

§ 386. In an action brought to recover a balance due upon a mutual, ^5|"^,^ 
open, and current account, where there have been reciprocal demands action ac- 
between the parties, the cause of action is deemed to have "accrued cSrenT ^ 
from the time of the last item, proved in the account on either side. account. 

§ 387. An action upon a statute for a penalty or forfeiture, given Action for 
wholly or partly to any person who will prosecute for the same, must ^Ss^rbyany 
be commenced within one year after the commission of the offence; person who 
and if the action is not commenced within the year by a private per- ^^ ®°®* 
son, it may be commenced within two years thereafter, in behalf of 
the people of the State, by the Attorney-General, or the district-attor- 
ney of the county where the offence was committed. 

§ 388. An action, the limitation of which is not specially prescribed Actions not 
in this or the last title, must be commenced within ten years after the vfded^for.** 
cause of action accrues. 

§ 389. The limitations, prescribed in this title, apply alike to actions 4e*peop^e 
brought in the name of the people of the State, or for their benefit, and subject to 
to actions by private persons. ihSiStioHs. 
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§§ 390-396. LIMITATIONS. [ckat. iv. 

■ 

* ji " § 390. Where a cause of action, which does not involve the title to 
a^inst a or possession of real property within the State, accrues against a per- 
deniyupon ^^^^ ^^^ ^^ ^^^ ^^®^^ ^ resident of the State, an action cannot be brought 
a demand thereon in a court of the State, against him or his personal representa- 
the^aw^o^ tive, after the expiration of the time, limited, by the laws of his resi- 
his resi- dence, for bringing a like action, except by a resident of the State, 
and in one of the following cases : 

1. Where the cause of action originally accrued in favor of a resi- 
dent of .the State. 

2. Where, before the expiration of the time so limited, the person, 
in whose favor it originally accrued, was or became a resident of the 
State ; or the cause of action was assigned to, and thereafter continu- 
ously owned by, a resident of the State. 

When per-* § 391. If a person, against whom a cause of action exists, dies with- 
er., dies ' out the State, the time which elapses between his death, and the expira- 
Stote!^^*^^ tion of eighteen months after the issuing, within the State, of letters 
testamentary or letters of administration, is not a part of the time 
limited for the commencement of an action for the same cause, against 
his executor or administrator. 
Cause of § 392. For the purpose of computing the time, within which an 
cruing be- action must be commenced in a court of the State, by an executor or 
deafh ofa administrator, to recover personal property, taken after the death of a 
testator or testator or intestate, and before the issuing of letters testamentary or 
andYhe*' letters of administration ; or to recover damages for taking, detaining, 
paoto*" or injuring personal property within the same period; the letters are 
deemed to have been issued, immediately after the death' of the tes- 
tator or intestate. But where an action is barred by this section, any 
of the next of kin, legatees, or creditors, who, at the time of the trans- 
action upon which it might have been founded, was within the age of 
twenty-one years, or insane, or imprisoned on a criminal charge, may, 
within five years after the cessation of such a disability, maintain an 
action to recover damages by reason thereof : in which he may recover 
such sum, or the value of such property, as he would have received 
upon the final distribution of the estate, if an action had been season- 
ably commenced by the executor or administrator. 
No limita. § 393. This chapter does not affect an action to enforce the payment 
tion on*^ of a bill, note, or other evidence of debt, issued by a moneyed corpora- 
banknotes, ^iQn^ or issued or put in circulation as money. 

Action § 394. This chapter does not affect an action against a director or 

rotors ^^' stockholder of a moneyed corporation, or banking association, to recover 
etc.. o/ a penalty or forfeiture imposed, or to enforce a liability created by law ; 
banks. ^^^ g^^J^ ^^ action must be brought within six years after the discovery, 
by the aggrieved party, or the facts upon which the penalty or for- 
feiture attached, or the liability was created. 
Acknowi- § 395. An acknowledgment or promise, contained in a writing signed 
neMTprom-^ ^^ ^^^ party to be charged thereby, is the only competent evidence of 
ise mast be a new or Continuing contract, whereby to take a case out of the opera- 
m wriung. ^^^^ ^^ ^^^^ ^.^l^^ jg^^^ ^^^^ section does not alter the effect of a pay- 
ment of principal or interest. 
Exceptions § 396. If a person, entitled to maintain an action specified in this 
sons under ^^^^^y excopt for a penalty or forfeiture, or against a sheriff or other 
disabiii- officer for an escape, is, at the time when the cause of action accrues, 
***"• either : 

1. Within the age of twenty-one years; or, 
21 Insane; or, 

72 



CHAP. IV.] LIMITATIONS. §§ 397-399. 

3. Imprisoned on a criminal charge, or in execution upon conviction 
of a criminal oflfence, for a term less than for life; 

The time of such a disability is not a part of the time, limited in 
this title for commencing the action ; except that the time so limited 
cannot be extended more than five years by any such disability, except 
infancy ; or, in any case, tnore than one year after the disability ceases. 

§ 307. A cause of action, upon which an action cannot be maintained, ^®q®J^®^® ^^ 
as prescribed in this title, cannot be eflfectually interposed as a defence claim. 
or counterclaim. 



TITLE III. 

General prousions, 

Sbction 398. "When action deemed to be commenced. 

399. Attempt to commence action in a court of record. 

400. Id. ; in a court not of I'ecord. . 

401. Exception, when defendant is without the State. 

402. Id. ; when a pei'son, entitled, etc., dies befoi-e limitation expires. 

403. Id. ; when a person liable, etc., dies within the State. 

404. In suits by aliens, time of disability in case of war to be deducted. 

405. Provision where judgment has been reversed. 

406. Stay by injunction, etc., to be deducted. 

407. Certain actions by a principal, for misconduct of an agent, etc. 

408. Disability must exist when right accrues. 

409. If several disabilities, no limitation until aU removed. 

410. Provision when the action cannot be maintained without a demand. 

411. Provision in case of submission to arbitration. 

412. Provision when action is discontinued, etc., after answer. 

413. How objection taken, under this chapter. 

414. Cases to which this chapter applies. 

415. Mode of computing periods of limitation. 

§ 398. An action is commenced against a defenaant, within the When ao- 
meaning of any provision of this act, which limits the time for com- rteemed to 
mencing an action, when the summons is served on him ; or, except i>o con^ 
where he is not a resident of the State, on a co-defendant who is a ™®^*^® • 
joint contractor, or otherwise united in interest with him. " 

§ 399. An attempt to commence an action, in a court of recorS, is Attempt to 
equivalent to the commencement thereof against each defendant, acUon^^^'a 
within the meaning of each provision of this act, which limits the time J^^^J^^ 
for commencing an action, when the summons is delivered, with the 
intent that it shall be actually served, to the sheriff, or, where the 
sheriff is a party, to a coroner of the county, in which that defendant 
or one of two or more co-defendants, who are joint contractors, or other- 
wise united in interest with him, resides or last resided; or, if the 
defendant is a corporation, to a like oflScer of the county, in which it is 
established by law, or wherein its general business is or was last trans- 
acted, or wherein it keeps or last Kept, an office for the transaction of 
business. But in order to entitle a plaintiff to the benefit of this sec- 
tion, the delivery of the summons to an officer must be followed, within 
sixty days after the expiration of the time limited for the actual com- 
mencement of the action, by personal service thereof upon the defend- 
ant sought to be charged, or by the first publication of the summons, 
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as against that defendant, pursuant to an order for service upon him 
in that manner. 

§ 400. The last section, excluding the provision requiring a publica- 
tion or service of the summons within sixty days, applies to an attempt 
to commence an action in a court not of record, where the summons is 
delivered to an officer authorized to serve the same, within the city or 
town wherein the person resides or the corporation is located, as speci- 
fied in that section ; provided that actual service thereof is made with 
diie diligence, 

§ 401, If, when the cause of action accrues against a person, he is 
without the State, the action may he commenced within the time, lim- 
ited therefor, after his return into the State. If, after a cause of action 
has accrued against a person, he departs from and resides without the 
State, or remains continuously absent therefrom for the space of one 
year or more, the time of his absence is not a part of the time, limited 
for the commencement of the action. 

§ 402. If a person, entitled to maintain an action, dies before the 
expiration of the time limited for the commencement thereof, and the 
cause of action survives, an action may be commenced by his represen- 
tative, after the expiration of that time, and within one year after his 
death. 

§ 403. If a person, against whom a cause of action exists, dies within 
the State, before the expiration of the time limited for the commence- 
ment of an action thereon, and the cause of action survives against his 
executor or administrator, an action therefor may be commenced after 
the expiration of that time, and within eighteen months after his death, 
but not afterwards, unless letters testamentary or letters of administra- 
tion are not issued within the State, until the expiration of six months 
after his death ; in which case the action may be commenced within 
one year after the letters are issued. 

§ 404. Where a person is disabled to sue in the courts of the State, 
by reason of either party being an alien subject or citizen of a country 
at war with the United States, the time of the continuance of the disa- 
bility is not a part of the time limited for the commencement of the 
action. 

§ 405. If an action is commenced within the time limited therefor, 
and a judgment therein is reversed on appeal, without awarding a new 
trial, or the action is terminated in any other manner than by a volun- 
tary discontinuance, a dismissal of the complaint for neglect to pros- 
ecute the action, or a final judgment upon the merits; the plaintiff, or, 
if he dies, and the cause of action survives, his representative may 
commence a new action for the same cause, after the expiration of the 
time so limited, and within one year after such a reversal or termina- 
tion. 

§ 406. Where the commencement of an action has been stayed by 
injunction, or by other order of a court or judge, or by statutory prohibi- 
tion, the time of the continuance of the stay is not a part of the time, 
limited for the commencement of the action. 

§ 407. Where an injury results from the act or omission of a deputy 
or agent, the time, within which an action to recover damages by reason 
thereof, must be commenced by the principal, against the deputy or 
agent, must be computed from the time, when a judgment against the 
principal, for the act or omission, is first recovered by the aggrieved 
person ; and a subsequent reversal or setting aside of the judgment 
does not extend the time. 
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CHAP, nr.] LIMITATIONS. §§ 408-414. 

TITLE 3 

§ 408. A person cannot avail himself of a disability unless it existed DiaabiJity 
when his right of action or of entry accrued. when*^ri«ht 

§ 409. Where two or mbre disabilities co-exist, when the right of accrues. 
action or of entry accrues, the limitation does not attach, until all are Jig^^buf-*^ 

removed. ties, no Um- 

§ 410. Where a right exists, but a demand is necessary to entitle a [ff a?" "Ji" 
person to maintain an action, the time, within which the action must moved. 
be commenced, must be computed from the time, when the right to J^jJ^en^he 
make the demand is complete ; except in one of the following cases : action can- 

1. Where the right grows out of the receipt or detention of money Siainfained 
or property, by an agent, trustee, attorney, or other person acting in a without 
fiduciary capacity, the time must be computed from the time, when the 
person, having the right to make the demand, has actual knowledge of 

the facts, upon which that right depends. 

2. Where there was a deposit of money, not to be repaid at a fixed 
time, but only upon a special demand, or a delivery of personal prop- 
erty, not to be returned, specifically or in kind, at a fixed time or upon 
a fixed contingency, the time must be computed from the demand. 

§ 411. Where the persons, who might be adverse parties in an action. Provision 
have entered into a written agreement to submit to arbitration, or to submission 
refer the cause of action, or a controversy in which it might be avail- JJJj*^**'*^*" 
able, or have entered into a written submission thereof to arbitrators ; 
and before an award, or other determination thereupon, the agreement 
or submission is revoked, so as to render it ineffectual, by the death of 
either party thereto, or by the act of the person against whom the 
action might have been brought; or the execution thereof, or the 
remedy upon an award or other determination thereunder, is stayed by 
injunction, or other order procured by him from a competent court or 
judge; the time which has elapsed, between the entering into the 
written submission or agreement, and the revocation thereof, or thp ex- 
piration of the stay, is not a part of the time, limited for the com- 
mencement of the action. 

§ 412. Where a defendant in an action has interposed an answer, in Provision 
Bupport of which he would be entitled to rely, at the trial, upon a de- JIonTs dls- 
fence or counterclaim then existing in his favor, the remedy upon which, ^^P'^^^^S?** 
at the time of the commencement of the action, was not barred by the answer, 
provisions of this chapter ; and the complaint is dismissed, or the action 
is discontinued, or abates in consequence of the plaintiff's death ; the 
time which intervened, between the commencement and the termina- 
tion of the action, is not a part of the time,* limited for the commence- 
ment of an action by the defendant, to recover for the cause of action 
so interposed as a defence, or to interpose the same defence in another 
action brought by the same plaintiff, or a person deriving title from or 
under him. 

- § 413. The objection, that the action was not commenced within the How ob- 
time limited, can be taken only by answer. The corresponding objec- taken? 
.-tion to a defence or counterclaim can be taken only by reply; except under this 
where a reply is not required, in order to enable the plaintiff to raise ^ *^ V' 
an issue of fact, lipon an allegation contained in the answer. 

§ 414. The provisions of this chapter apply, and constitute the only Cases to 
rales of limitation applicable, to a civil action or special proceeding, SJapter^^* 
except in one of the following cases : ^ applies. 

1. A case, where a different limitation is specially prescribed by law, 
or a shorter limitation is prescribed by the written contract of the 
parties. ' 
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2. A cause of action or a defence which accrued before the first day 
of July, eighteen hundred and forty-eight. The statutes then in force 
govern, with respect to such a cause of action or defence. 

3. A case, not included in the last subdivision, in which a person is 
entitled, when this act takes effect, to commence an action, or to insti- 
tute a special proceeding, or to take any proceeding therein, or to pur- 
sue a remedy upon a judgment, where he commences, institutes, or 
otherwise resorts to the same, before the expiratiAi of two years after 
this act takes effect ; in either of which cases, the provisions of law ap- 
plicable thereto, immediately before this act takes effect, continue to be 
so applicable, notwithstanding the repeal thereof. 

4. A case, where the time to commence an action has expired, when 
this act takes effect. 

The word, " action," contained in this chapter, is to be construed, 
when it is necessary so to do, as including a special proceeding, or any 
proceeding therein, or in an action. 

§ 415. The periods of limitation, prescribed by this chapter, except 
as otherwise specially prescribed therein, must be computed from the 
• time of the accruing of the right to relief by action, special proceeding, 
defence, or otherwise, as the case requires, to the time when the claim 
to that relief is actually interposed by the party, as a plaintiff or a de- 
fendant, in the particular action or special proceeding. 
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CHAP, v.] COMMENCEMENT OF ACTION. § 416. 



TITLE 1. 



CHAPTER V. 

COMMENCEMENT OF AND PARTIES TO AN ACTION. 

TITLE I. — Commencement op an action. 
TITLE II. — Parties to an action. 



TITLE I. 

ComTnencement of an action, 

AbticlbI. The summons and accompanying papers; personal service thereof; 
appearance of the defendant. 
2. Substitutes for personal service in special cases. 

ARTICLE FIRST. 

Thb Summoks and accomfantino Papers: pbrsokal Sbbviub thbbeof; Appbab- 

AKCB of THB DbFBNDAITT. 

Sbchon 416. Action to be commenced by summons; time when court acquires 

jurisdiction. 

417. Requisites of summons. 

418. Form of summons. 

419. Service of copy complaint or notice with summons ; consequence of 

failu]*e. 

420. Cases where such service must be made. 

421. Appearance of defendant. 

422. When defendant must answer at time of appearing. 

423. Notice of no personal claim ;* effect of sei*vice thereof. 

424. Effect of voluntary appearance. • 

425. Summons ; when and by whom served. Sheriff's duty. 

426. How personal service of summons made upon a natural person. 

427. 428. Id. ; in certain cases of infancy, or lunacy, etc., not judicially 

declared. 

429. Id. ; when delivery of copy to lunatic dispensed with. 

430. Designation, by a resident, of a person upon whom to serve a sum- 

mons during his absence ; effect and revocation theraof. 

431. How personal service of summons made upon a domestic corporation. 

432. Id. ; upon a foreign coi*poration. 

433. Service of pi*ocess, etc., to commence a special proceeding. 

434. Proof of service of summons, etc. ; how made. 

§ 416. A civil action is commenced by the service of a summons. Action to 
But from the time of the granting of a provisional remedy, the court menced by 
acquires jurisdiction, and has control of all the subsequent proceedings. tSS^^^Sen 
Nevertheless, jurisdiction thus acquired is conditional, and liable to be court ac- 
di vested, in a case where the jurisdiction of the court is made depend- SJduftion. 
ent, by a special provision of law, upon some act, to be done after the 
granting of the provisional remedy. 
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RequiBite* § ^^'* '^^ summons must specify the court in which the action is 
of sum- brought ; it must be directed to all the defendants by name ; it must 
moiu. contain the names of all the plaintiffs ; and it must be subscribed by 
the plaintiff's attorney, who must add to his signature his oflBlce address, 
including the post-office, which must be at a place within the State. 
If it is in a city, he must add the street, and the street number, if any, 
or other suitable designation of the particular locality, 
^^ona § ^^^' '^^ summons, exclusive of the subscription, must be substan- 
tially in the following form, the blanks being properly filled up : 
" The People of the State of New York, 

"To : 

" You are hereby summoned to appear in the 
court , within twenty days after service of this writ, exclu- 

sive of the day of servfce, to answer the complaint of , 

in a civil action " (if in the supreme court, add, " triable in the county 
of ") ; " and in case of your failure so to appear, or answer, 

judgment will pass against you by default. 

"Witness , one of the justices " (or 

judges ") " of the court " (or " county judge ", or otherwise, as the case 
requires), " the day of , in the year ." 

copy com^ § 419. A copy of the complaint may be served with the summons, 
plaint or In a case specified in the next section, unless they are served together, 
summons;^ or a notice is served with the summons, to the effect that, upon default, 
conse- judgment will be taken for a specified sum of money, for which the 
^^.^^ complaint also demands judgment, the plaintiff cannot take a judg- 
ment by default, without a special application to the coivt therefor. 
If the defendant has appeared, the application can be granted only 
upon payment of his taxable costs, 
whel^suoh § ^^' ^ ^^^ referred to in the last section, is where the complaint 
service sots forth ono or more causes of action, each consisting of the breach 
made. ^ of an express contract to pay, absolutely or upon a contingency, a sum 
or sums of money, fixed by the terms of the contract, or capable of 
being ascertained therefrom, by computation only ; or an express or 
implied contract to pay money received or disbursed, or the value of 
property delivered, or of services rendered by, to, or for the use of, the 
defendant or a third person ; and thereupon demands judgment for a 
sum of money only. This section includes a case, where the breach 
of the -contract, set forth in the complaint, is only partial ; or where 
the complaint shows that the amount of the plaintiff 's demand has 
been reduced by payment, counterclaim, or other credit. 
tnce^'de- § ^^' ^^® defendant's appearance must be made by serving upon 
fendant. the plaintiff's attorney, within twenty days after service of the 
summons, exclusive of the day of service, a notice of appearance, or a 
/ copy of a demurrer or of an answer. A notice or pleading, so served, 
must be subscribed by the defendant's attorney, who must add to his 
signature his office address, with the particulars prescribed in section 
four hundred and seventeen of this act, concerning the office address 
of the plaintiff's attorney. 
J^ende- § 422. A defendant, upon whom the plaintiff has served, with the 
must^ summons, a copy of the complaint, must serve a copy of his demurrer 
Sm^of ap. ^^ answer upon the , plaintiff' 's attorney, before the expiration of the 
pearing. time, within which the summons requires him to appear. 
Notice of § 423. "Where a personal claim is not made against a defendant, a 
Sf ciSmr' notice, subscribed by the plaintiff's attorney, setting forth the general 
effector object of the action, a brief description of the property affected by it, 
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CHAP, v.] PEBSONAL SERVICE OF SUMMONS. §§ 434-429. 

if it affects specific real or personal property, and that a personal claim ^^^i^^ 
ia not made against him, may be served with the summons. If the thereof, 
defendant so served, unreasonably defends the action, costs must be 
awarded against him. 

§ 424. A voluntary general appearance of the defendant is equiv- Effect of 
alent to personal service of the summons upon him. appear-^ 

§ 425. The summons may be served by any person, other than a *^^c®- 
party to the action, except where it is otherwise specially prescribed wh^™and* 
by law. The plaintiff's attorney may, by an indorsement on the sum- g^'j4^^*^"^ 
mons, fix a time within which the service thereof must be made : in sheriff's 
that case, the service cannot be made afterwards. Where a summons ^^^^' 
is delivered for service to the sheriff of the county, wherein the defend- 
ant is found, the sheriff must serve it, and return it, with proof of 
service, to the plaintiff's attorney, with reasonable diligence. 

§ 426. Personal service of the summons" upon a defendant, being a How per- 
natural person, must be made by delivering a copy thereof, within the vice V/'^' 

State, as follows : summons 

1. If the defendant is an infant, under the age of fourteen years, to S^naturaf^ 
the infant in person, and also to his father, mother, or guardian ; or, person. 

if there is none within the State, to the person having the care and 
control of him, or with whom he resides, or in whose service he is 
employed. 

2. If the defendant is a person judicially declared to be incompetent 
to manage his affairs, in consequence of lunacy, idiocy, or habitual 
drunkenness, and for whom a committee has been appointed, to the 
committee, and also to the deiendant in person. 

3. In any other case, to the defendant in person. 

§ 427. If the defendant is an infant of the age of fourteen years, or la.; in cer- 
upwards, or if the court has, in its opinion, reasonable ground to J5^i},f|;Jcy 
believe, that the defendant, by reason of habitual drunkenness, or for or lunacy/ 
any other cause, is mentally incapable adequately to protect his rights, j^^iciSiv 
although not judicially declared to be incompetent to manage his affairs, declared, 
the court may, in its discretion, with or without an application therefor, 
and in the defendant's interest, make an order, requiring a copy of the 
summons to be also delivered, in behalf of the defendant, to a person 
designated in the order, and that service of the summons shall not be 
deemed complete, until it is so delivered. 

§ 428. In a case .specified in subdivision first or second of the last The same, 
section but one, where the court has, in ita opinion, reasonable ground 
to believe, that the interest of the person, other than the defendant, to 
whom a copy of the summons has been delivered, is adverse to that of 
the defendant, or that, for any reason, he is not a fit person to protect 
the rights of the defendant, it may likewise make an order, as pre- 
scribed in the last section. In a case specified in subdivision second, 
the court may, as a part of the same order, or by a separate order, 
made, in like manner and upon like ground, at any stage of the action, 
appoint a special guardian ad litem to conduct the defence for the 
incompetent defendant, to the exclusion of the committee, and with 
the same powers, and subject to the same liabilities, as a committee of 
the property. 

§ 429. Where, the defendant has been judicially declared to be w.; when 
incompetent to manage his affairs, in consequence of lunacy, and it copy%^^^ 
appears satisfactorily to the court, by aflSidavit, that the delivery of a lunatic ais- 
copy of the summons to him, in person, will tend to aggravate his dis- Sithf^ 
order, or to lessen the probability of his recovery, the court may make 
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TITLiB 1. 

an order, dispensing with such delivery. In that case, a delivery of a 
copy of the summons, to a committee duly appointed for him, is suffi- 
cient personal service upon the defendant, 
gjsi^a- § 430. A resident of the State, of full age, may execute, under his 
resident, hand, and acknowledge, in the manner required by law to entitle a 
upon*^^^^'^ deed to be recorded, a written designation of another resident of the 
whom to State, as a person upon whom to serve a summons, or any process or 
summmis o^her paper for the commencement of a civil special proceeding, in any 
absence-*^ ^^^^^^ ^^ before any officer, during the absence from the United States 
effect and of the person making the designation ; and may file the same, with 
toereot^^ the written consent of the person so designated, executed and acknowl- 
edged in the same manner, in the office of the clerk of the county, 
where the person making the designation resides. The designation 
must specify the oc(5upation or other proper addition, and the residence 
of the person making it, and also of the person designated : and it 
remains in force during the period specified therein, if any ; or, if no 
period is specified for that purpose, for three years after the filing 
thereof. But it is revoked earlier, by the death or legal incompetency 
of either of the parties thereto ; or by the filing of a revocation 
thereof, or of the consent, executed and acknowledged in like manner. 
The clerk must file and record such a designation, consent, or revo- 
cation ; and must note, upon the record of the original designation, 
the filing and recording of a revocation. While the designation 
remains in force, as prescribed in this section, a summons, or any pro- 
cess or other paper for the commencement of a civil special proceeding, 
' against the person making it, in any court or before any officer, may be 
served upon the person so designated, in like manner and with like 
effect, as if it was served upon the person making the designation, 
notwithstanding the return of the latter to the United States. 
H^per- § 431, Personal service of the summons upon a defendant, being a 
v?ce of domestic corporation, must be made by delivering a copy thereof, 
mXSSnn wlthlu tho State, as follows : 

made upon -ix»ji .. • n i-i »i-t ia* 

a domestic 1. If the action IS against the mayor, alderman,* and commonalty of 
coj^ora- ^YiQ city of New- York, to the mayor, comptroller, or counsel to the cor- 
poration. 

2. If the action is against any other city, to the mayor, treasurer, 
counsel, attorney, or clerk ; or, if the city lacks either of those officers, 
to the officer performing corresponding functions, under another name. 

3. In any other case, to the president or other head of the corpora- 
tion, the secretary or clerk to the corporation, the cashier, the treas- 
urer, or a director or managing agent. 

Id.; upon § 432. Personal service of the summons, upon a defendant, being a 
corpora? foreign corporation, must be made by delivering a copy thereof, within 
ti«°» the State, as follows : 

1. To the president, treasurer, or secretary; .or, if the corporation 
lacks either of those officers, to the officer performing corresponding 
functions, under another name. 

2. To a person designated for the purpose by a writing, under the 
seal of the corporation, and the signature of its president, vice-presi- 
dent, or other acting head, accompanied with the written consent of 
the person designated, and filed in the office of the Secretary of State. 
The designation must specify a place, within tl\e State, as the office or 
residence of the person designated ; and, if it is within a city, the 

* So in the original. 
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street, and street number, if any, or other suitable designation of the 
particular locality. It remains in force, until the filing in the same 
office of a written revocation thereof, or "of the consent, executed in 
like manner; but the person designated may, from time to time, 
change the place specified as his office or residence, to some other place 
within the State, by a writing, executed by him, and filed in like man- 
ner. The Secretary of State may require the execution of ahy instru- 
ment, specified in this section, to be authenticated as he deems proper, 
and he may refuse to file it without such an authentication. An exem- 
plified copy of a designation so filed, accompanied with a certificate 
that it has not been revoked, is presumptive evidence of the execution 
thereof, and conclusive evidence of the authority of the officer exe- 
cuting it. 

3. If such a designation is not in force, or if neither the person 
designated, nor an officer specified in subdivision first of this section, 
can be found with due diligence, and the corporation has property 
within the State, or the cause of action arose therein ; to the cashier, 
a director, or agent of the corporation, or a person doing business for 
it, within the State. 

§ 433. The. provisions of this article, relating to the mode of service service of 
of a summons, apply likewise to the service of any process or other ItcH^* 
paper, whereby a special proceeding is commenced in a court, or before commence 
an officer, except a proceeding to punish for contempt, and except proceed- 
where special provision for the service thereof is otherwise made by law. ^°*^' 

§ 434. Proof of service, as prescribed in this article, must be made Proof of 
by affidavit, except as follows : s^SiSiS^ 

1. If the service was made by the sheriff, it may be proved by his etcj how 
certificate thereof. "'*^^- 

2. If the defendant served is an adult, who has not been judicially 
declared to be incompetent to manage his affairs, the service may be 
proved by a written admission, signed by him, and either acknowl- 
edged by him, and certified in like manner as a deed to be recorded 
in the county, or accompanied with the affidavit of a person, other 
than the plaintiff, showing that the signature is genuine. 

A certificate, admission, or affidavit of service of a summons, must 
state the time and place of service. A written admission of the ser- 
vice of a summons, or of a paper accompanying the same, imports, 
unless otherwise expressly stated therein, or otherwise plainly to be 
inferred from its contents, that a copy of the paper was delivered to 
the person signing the admission. 

ARTICLE SECOND. 

SDBSTITUTB8 FOB FBBSONAL SbBVICB IK 8PB0IAL CaSBS. 

Bbctioit 435. Order for service of sommons from supreme court, when defendant 

not found, etc. 

436. How service must be made. 

437. Papers to be filed ; proof of service. 

438. Cases in which service of summons by publication, etc., may be 

ordered. 

439. Papei*8 upon which order for publication may be made. 

440. By whom order may be made ; contents of order. 

441. When publication must be commenced ; when service deemed com« 

plete. 

442. Papers to be filed; notice to defendant* 
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TITUS 1. 



Sbotiov 443. Id. ; when service is made without the State. 

444. Proof of service. 

445. Defendant when allowed to defend. 



Order for 
service of 
snnunonii 
from su- 
preme 
court, 
when de- 
fendant not 
found, etc. 



How ser- 
vice must 
be made. 



Papers to 
be Hied; 
proof of 
service. 



Cases in 
which ser- 
vice of 
summons 
by publica- 
tion, etc_.» 
may be 
ordered. 



§ 435. Where a sammons is issaed from the supreme court, an order 
for the service thereof, as prescribed in the next section, lipon a defend- 
ant residing within the State, may be made by the court, or a judge 
thereof, or the county judge of the county where the action is triable, 
upon satisfactory proof, by the affidavit of a person, not a party to the 
action, or by the return of the sheriff of the county where the defend- 
ant resides, that proper and diligent effort has been made to serve the 
summons upon the defendant, and that the place of his sojourn cannot 
be ascertained, or, if he is within the State, that he avoids service, so 
that personal service cannot be made. 

§ 436. The order must direct, that the service of the summons he 
made, by leaving a copy thereof, and of the order, at the residence of 
the defendant, with a person of proper age, if upon reasonable appli- 
cation, admittance can be obtained, and such a person found who will 
receive it ; or, if admittance cannot be so obtained, or such a person 
found, by affixing the same to the outer or other door of the defendant's 
residence, and by depositing another copy thereof, properly inclosed 
in a post-paid vnrapper, addressed to him, at his place of residence, in 
the post-office at the place where he resides. 

§ 437. The order, and the papers upon which it was granted, must 
be filed, and the service must be made, within ten days after the order 
is granted ; otherwise the order becomes inoperative. On filing an 
affidavit, showing service according to the order, the summons is 
deemed served, and the same proceedings may be taken thereupon, as 
if it had been served by publication, pursuant to an order for that pur- 
pose, made as prescribed in the next section. 

§ 438. An order, directing the service of a summons upon a defend- 
ant, without the State, or by publication, may be made in either of the 
following cases : i 

1. Where the defendant to be served is a foreign corporation ; or, 
being a natural person, is not a resident of the State. 

2. Where the defendant, beinff a resident of the State, has departed 
therefrom, with intent to defraud his creditors, or to avoid the service 
of a summons ; or keeps himself concealed therein, with like intent. 

3. Where the defendant, being an adult, and a resident of the State, 
has been continuously without the United States more than six months 
next before the granting of the order, and has not made a designation 
of a person, upon whom to serve a summons in his behalf, as prescribed 
in section four hundred and thirty of this act ; or a designation so 
made no longer remains in force ; or service upon the person so desig- 
nated cannot be made within the State, after diligent effort. 

4. Where the defendant is a resident of the State, and the complaint 
demands judgment annulling a marriage, or for a divorce, or a sepa- 
ration. 

5. Where the defendant is a resident of the State, or a domestic cor- 
poration, and the complaint demands judgment, that the defendant be 
excluded from a vested or contingent interest in, or lien upon, specific 
real or personal property within the State ; or that such an interest or 
lien in favor of either party be enforced, regulated, defined, or limited ; 
or otherwise affecting the title to such property. 

6. Where the defendant is a resident of the State, or a domestic coi- 
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poration ; and an attempt was made to commence the action against 
the defendant, as required in chapter fourth of this act, before the 
expiration of the limitation applicable thereto, as fixed in that chapter ; 
and the limitation would have expired, within sixty days next pre- 
ceding the application, if the time had not been extended by the attempt 
to commence the action. 

7. Where the action is against the stockholders of a corporation, or 
joint-stock company, and is authorized by a law of the State, and the 
defendant is a stockholder thereof. 

§ 439. The plaintiff, when he applies for the ord-er, must present to Papers 
the judge a verified complaint, showing that he is entitled to the judg- ^^[^^ 
ment demanded, against the defendant to be served ; and, where the order for 
application is n^e under subdivision fourth or fifth of .the last section, mV^be^^^'* 
that the judgment is of the character therein specified. If a material made. 
allegation of the complaint, entitling the plaintiff to the judgment 
demanded, is not made upon the knowledge of the person verifying, 
other satisfactory proof thereof miist be made, by affidavit. Proof by 
affidavit must also be made of the additional facts, required by the 
last section ; and, where the application is made under subdivision 
first, fourth, fifth or seventh thereof, the order shall not be granted, 
unless the judge is satisfied, by the papers presented, that the plain- 
tiff' has been or will be unable, with due diligence, to make personal 
service of the summons. 

§ 440. The order may be made by a judge of the court, or the county By whom 
judge of the county where the action is triable. It must direct that go^made*^ 
service of the summons, upon the defendant named or described in the contents of 
order, be made by publication thereof in two newspapers, designated ®^'*^®^- 
in the order as most likely to give notice to the defendant, for"^a speci- 
fied time, which the judge deems reasonable, not less than once a week 
for six successive weeks ; or, at the option of the plaintiff, by service 
of the summons, and a copy of the- complaint and order, upon the 
defendant personally, without the State ; or, if the defendant is a cor- 
poration, upon an officer thereof, specified in section four hundred and 
thirty-one of this act. It must also contain, either a direction, that, on 
or before the day of the first publication, the plaintiff deposit in a 
specified post-office, one or more sets of copies of the summons, com- 
plaint and order, each contained in a securely closed post-paid wrapper, 
directed to the defendant^ at a place specified in the order ; or a state- 
ment that the judge, being satisfied, by the affidavits upon which the 
order was granted, that the plaintiff cannot, with reasonable diligence, 
ascertain a place or places, where the defendant would probably receive 
matter transmitted through the post-office dispenses with the deposit 
of any papers therein. 

§ 441. The first publication, pursuant to the order, or the service when pub- 
upon the defendant, without the State, must be made within three Ji^st be 
months after the order is granted. For the purpose of reckoning the com- 
time, within which the defendant must appear or answer, service by when^ser- 
publication is complete, at the expiration of the time prescribed for J^^^^ned 
publication, reckoning from the first publication ; and service made complete, 
without the State is complete, upon the expiration thereafter of a time 
equal to that prescribed for publication. 

§ 442. Where service is made by publication, the summons, com- papers to 
plaint, and' order, and the papers upon which the order was made, must Jjoticel;© 
be filed with the clerk, on or before the day of the first publication ; defendant. 
and a notice, subscribed by the plaintiff's attorney, and directed only 
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' to the defendant or defendants to be thus served, substantially in the 
following form, the blanks being properly filled up, must be subjoined 
to, and published with the summons : 

" To : The foregoing summons is served upon you, by 

publication, pursuant to an order of " (naming the judge 

and his official title), " dated the day of » 18 , and 

fi\ed with the complaint. The service will be complete, at»the expira- 
tion of from the first day of publication." 
»ervic?fs" § ^^* Where service is made without the State, the papers specified 
made with- in the last section must be previously filed ; and a notice must be 
Stat?* served with the summons, in all respects like the notice required by the 
last section, except that the words, " without the State of New York ", 
must be substituted for the words, " by publication" ;^ and the words, 
"day of your receipt of this notice ", must be substituted for the words, 
" first day of publication ". 
Proof of § 444. Proof of the publication of the summons and notice must be 
service. j^^ide by the affidavit of the printer or publisher, or his foreman or prin- 
cipal clerk. Proof of deposit in the post-office, or of delivery, of a paper 
required to be deposited or delivered by the provisions of this article, 
must be made by the affidavit of the person, who deposited or deliv- 
ered it. 
Defendant § 445. Where the summons is served, pursuant to an order made as 
iowe"dto prescribed in this article, the defendant so served, or his represent- 
defeud. ative, on application and sufficient cause shown, at .any time before 
final judgment, must be allowed to defend the action ; and, except in 
an action for divorce, the defendant, or his representative, must, in like 
manner, upon good cause shown, and upon just terms, be allowed to 
defend, after final judgment, at any time within one year after personal 
service of written notice thereof; or, if such a notice has not been 
served, within seven years after the filing of the judgment-roll. If the 
defence is successful, and the judgment, or any part thereof, has been 
collected or otherwise enforced, such restitution may thereupon be com- 
pelled, as the court directs ; but the title to property, sold, to a pur- 
chaser in good faith, pursuant to a direction contained in the judgment, 
or by virtue of an execution issued upon the same, shall not be ^ected 
thereby. 



TITLE II. 
Parties to an action. 



Abticls 1. Parties generally. 

2. Pai'ties severally liable. 

8. Pai'ties prosecuting* and defending as poor persona. 

4. Infant plaintiffs and defendants. 



ARTICLE FIRST. 

Partibs obkbballt. 

fiBcnoK 446. Who mav he joined as plaintiffs. 

447. Id. ; as defendants. 

448. Parties united in interest, when to be joined ; when one or more may 

sue or defend for the whole. 
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449. Trustee of express trust, etc., may sue without person beneficially 

interested. 

450. "When married woman is a party. 

451. When defendant or his name is unknown. 

452. When court to decide controversy, or to order other parties to be 

brought in. 

453. Supplemental summons. 

§ 446. All persons having an interest in the subject of the action, and J^oine*^ 
in obtaining the judgment demanded, may be joined as plaintiffs, ex- as piain- 
cept as otherwise expressly prescribed in this act. *^®' 

§ 447. Any person may be made a defendant, who has or claims an w.; as de- 
interest in the controversy, adverse to the plaintiff, or who is a necessary ^e^^^a^^^- 
party defendant, for the complete determination or settlement of a ques- 
tion involved therein ; except as otherwise expressly prescribed in this 
act. 

§ 448. Of the parties to the action, those who are united in interest Parties 
must be joined as plaintiffs or defendants, except as otherwise expressly Slterestr 
prescribed in this act. But if the consent of any one, who ought to be jjf,f "^j!^ ^® 
joined as a plaintiff, cannot be obtained, he may be made a defendant, when one 
the reason therefor being stated in the complaint. And where the SJay sue or 
question is one of a common or general interest of many persons ; or ^«^®^^ ^^^ 
where the persons, who might be made parties, are very numerous, and * ® ^ ** ®* 
it may be impracticable to bring them all before the court, one or more 
may sue or defend for the benefit of all. 

§ 449. An executor or administrator, a trustee of an express trust, or Trustee of 
a person expressly authorized by statute, may sue, without joining with trusintc., 
him the person for whose benefit the action is prosecuted. A person, ^ft^oS^ 
with whom or in whose name, a contract is made for the benefit of person 
another, is a trustee of an express trust, within the meaning of this ly^n^i-^ 
section. ested. 

§ 450. In an action or special proceeding, a married woman appears, ^J^^ °**^^- 
prosecutes, or defends, alone or joined with another, as if she wasfea^rS^" 
single. 

§ 451. Where the plaintiff is ignorant of the name or part of the when de- 
name of a defendant) he may designate that defendant, in the sum- his nameTs 
mons, and in any other process or proceeding in the action, by a ficti- unknown, 
tious name, or by as much of his name as is known, adding a description, 
identifying the person intended. Where the plaintiff demands judg- 
ment against an unknown person, he may designate that person as 
unknown, adding a description, tending to identify him. In either 
case, the person intended is thereupon regarded as a defendant in the 
action, and as sufficiently described therein, for all purposes, including 
service of the summons, as prescribed in article second of the last title ; 
and for that purpose, an unknown person is deemed not to be a resident 
of the State. When the name, or the remainder of the name, or the 
person, becomes known, an order must be made by the court, upon such 
notice and . such terms as it prescribes, that the proceedings already 
taken be deemed amended, by the insertion of the true name, in place 
of the fictitious name or part of a name, or the designation as an un- 
known person ; and that all subsequent proceedings be taken under 
the true name. 

§ 452. The court may determine the controversy, as between the When 



court to 



con- 



parties before it, where it can do so without prejudice to the rights of decide,, 
others, or by saving their rights ; but where a complete determination troversy^ 
of the controversy cannot be had without the presence of other parties, other par-^ 
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PARTIES SEVERAXLT LIABLE. 



[chap. v. 



Supple* 

mental 

sommons. 



ties to be *^® court must direct them to be brought in. And where a person, not 

brought in a party to the action, has an interest in the subject thereof, or in real 

property, the title to which may in any manner be aflPected by the 

judgment, and makes application to the court to be made a party, it 

must direct him to be brought in by the proper amendment. 

§ 453. Where the court directs a new defendant to be brought in, 
and the order is not made upon his own application, a supplemental 
summons must be issued, directed to him, and in the same form as an 
original summons; except that, immediately after the direction, it 
must briefly recite the occasion of issuing it, and that, in the body 
thereof, it must require the defendant to answer the original or the 
amended complaint, and the supplemental complaint, or either of them, 
as the case requires. And each provision of this chapt.er, relating to 
personal service, or a substitute for personal service of an original sum- 
mons, applies to such a supplemental summons. 



Persons 
liable for 
the same 
demand 
maybe 
sued to- 
gether. 



ARTICLE SECOND. 



Pabtibs seybballt liablb. 



Defendant 
so sued 
may apply 
for any 
relief. 
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Sbctiov 454. Persons liable for the same demand may be sued together. 

455. Defendant so sued may apply for any relief. 

456. Proceedings in action against defendants severally liable. 

457. Application of this article to defendants jointly liable. 

§ 454. Two or more persons, severally liable upon the same written 
instrument, including the parties to a bill of exchange or a promissory 
note, whether the action is brought upon the instrument, or by a party 
thereto to recover against other parties liable over to him ; or severally 
liable for the same demand, and, without reconing* offsets or counter- 
claims, in the same amount, although upon different instruments; may, 
all or any of them, be included as defendants in the same action, at Ihe 
option of the plaintiff. 

§ 455. The joinder of a person, as defendant in an action, with 
another person, as prescribed in the last section, does not affect his 
right to any order or other relief, to which he would have been enti- 
tled, if he had been separately sued in the action. 

§ 456. Where a summons, issued against two or more defendants, 
alleged to be severally liable, is served upon some, but not upon all of 
them, the plaintiff may proceed against those upon whom it is served, 
as if they were the only defendants named therein. Where it is served 
upon all of them, the plaintiff may take judgment against one or 
more of them, where he would be entitled to judgment, if the action 
was against him or them alone. Where judgment is so taken, the 
clerk must, upon the plaintiff's application, enter an order, directing 
that the action be severed, and that the plaintiff may proceed against 
the other defendants. In any subsequent proceeding, the plaintiff 
may use, together with a certified copy of such an order, a dopy of a 
paper constituting a part of the judgment-roll, with like effect as if 
it was the original. 

§ 457. The last three sections do not affect a defence or other objec- 
tion of a defendant, growing out of the failure to join in the action 
two or more persons jointly liable ; and, as reffards the other parties 
to the action, persons jointly liable are regarded as one party, for every 
purpose contemplated by those sections. 



86 



*So in the original. 



CHAP, vj POOR PARTIES. §§ 458-464. 



ABT. 8. 



lor 



ARTICLE TfflRD. 

PABTIBS PROSECUTINa AND DvFBJSTDlVG AS POOB PbBSOVS. 

Section 458. Who may petition for leave to prosecute as a poor person. 

459. Contents of petition. 

460. "When and how leave granted. 

461. Not liable for costs and fees. 

462. "When leave may be annulled. 

463. When defendant may petition to. defend as a poor person 

464. Contents of petition. 

465. Proceedings thereon, 
t 466. Appeal, when party prosecutes or defends as a poor person. 

467. Costs in favor of petitioner. 

§ 458. A poor person, not being of ability to sue, who alleges that who may 
he has a cause of action against another person, may agply, by peti- {JJave^to^^ 
tion, to the court in which the action is pending, or in which it is J^'J ^^^^^ 
intended to be brought, for leave to prosecute as a poor person, and to person, 
have an attorney and counsel assigned to conduct his action. 

§ 459. The petition must state : Contents of 

1. The nature of the action brought, or intended to be brought. petition. 

2. That the applicant is not worth one hundred dollars, besides the 
wearing apparel and furniture, necessary for himself and his family, 
and the subject-matter of the action. 

It must be verified by the applicant*s affidavit, and supported by a 
certificate of a counsellor at law, to the effect that he has examined the 
case, and is of opinion that the applicant has a good cause of action. 

§460. The court to which the petition is presented, if satisfied of when and 
n oxir I AAV A 

the truth of the facts alleged, and that the applicant has a good cause gianted. 
of action, may, by order, admit him to prosecute as a poor person, and 
assign t^ him an attorney and counsel to prosecute his action, who 
most act therein without compensation. 

§ 461. A person so admitted, may prosecute his action, without pay- Not liable 
ing fees to any officer ; and he shall not be prevented from prosecuting and feeS 
the same, by reason of his being liable for the costs of a former action, 
brought by him against the same defendant,* if judgment is rendered 
against him, or his complaint is dismissed, costs shall not be awarded 
against him. . 

§ 462. If the person so admitted is guilty of improper conduct in the when 
prosecution of his action, or of wilful or unnecessary delay, the court {fe^^aiT*^ 
may, in its discretion, annul the order admitting him to prosecute as a nailed. 
poor person; and he shall thereafter be deprived of all the privileges 
conferred thereby. • 

§ 463. A defendant in an action involving his right, title, or interest, when de- 
in or to real or personal property, may petition the court, in which the may^ti- 
axjtion is pending, for leave to defend the action as a poor person, and J4nd*a8**a 
to have ah attorney and counsel assigned to conduct his defence. poor per- 

§ 464. The petition must contain the same matters, respecting the !f"- 
ability of the petitioner, required to be contained in a petition for leave petition. ^ 
to prosecute as a poor person ; and it must be supported by a similar 
certificate, relating to the defence. 

* So in the original. 
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TITLE 2. 

Proceed- 
ings there- 
on. 



Appeal, 
wnen party 
prosecutes 
or defends 
as a poor 
person. 

Costs in 
fifivor of 
petitioner. 



§ 465. The proviaions of this article, relating to the order, to be 
made upon an application for leave to prosecute as a poor person, and 
the proceedings subsequent thereto, apply to the order and subsequent 
proceedings, upon an application for leave to defend as a poor person. 

§ 466. An order, made as prescribed in this article, does not authorize 
the petitioner to take or maintain an appeal, as a poor person ; but 
where an appeal is taken by the adverse party, the order is applicable, 
in favor of the petitioner, as respondent in the appeal. 

§ 467. Where costs are awarded in favor of a person, who has been 
admitted to prosecute or defend as a poor person, as prescribed in this 
article, they must be paid over to his attorney, when collected from 
the adverse party, and distributed among the attorney and counsel 
assigned to the poor person, as the court directs. 



ARTICLE FOURTH. 



Infaitt PLAnrriFFS and Defendants. 



Biffbtof . 
inlant to 
bring 
action. 

Guardian 
for infant 
plaintiff 
must be 
appointed. 

Applica- 
tion there- 
for. 



Applica- 
tion for ap- 
pointment 
of guardian 
for infant 
defendant. 



Section 468. Right of infant to bring action. 

469. Guardian for infant plaintiff must be appointed. 

470. Application therefor. 

471. Application for appointment of guardian for infant defendant. 

472. Guai^dian, how appointed. Clerk, when to act. 

473. Guardian for infant defendant in certain real actions. 

474. Guardian not to receive property until security given. 

475. Security. 

476. Last two sections not to apply to general guardian. 

477. Liability of defendant's guardian for costs. 

§ 468. Where an infant has a right of action, he is entitled to main- 
tain an action thereon ; and the same shall not be deferred or delayed, 
on account of his infancy. 

§ 469. Before a summons is issued, in the name of an infant plain- 
tiff, a competent and responsible person must be appointed, to appear 
as his guardian for the purpose of the action, who shall be responsible 
for the costs thereof. • 

§ 470. The guardian must be appointed upon the application of the 
infant, if he is of the affe of fourteen years, or upwards ; or, if he is 
under that age, upon the application of his general or testamentary 
guardian, if he has one, or of a relative or friend. If the application 
is made by a relative or friend, notice thereof must be given to his 
general or testamentary guardian, if he has one ; or, if he has none, to 
the person with whom the infant resides. 

§ 471. An infant defendant must also appear by guardian, who must 
be a competent and responsible person, appciri4ied upon the application 
of the infant, if he is of the age of fourteen years, or upwards, and 
applies within tw^enty days after service of the summons; or, if .he is 
under that age, or neglects so to apply, upon the application of any 
other party to the action, or of a relative or friend of the infant. 
"Where the application is made by a person other than the infant, notice 
thereof must be given to his general or testamentary guardian, if he 
has one within the State ; or, if he has none, to the infant himself, if 
he is of the age of fourteen years, or upwards, and within the State ; 
or, if he is under that age, and within the State, to the person with 
whom he resides. 
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AKT. 4. 

§ 472. The court in which the action is brought, or a judge thereof, Q^ardian 
or, if the action is brought in the supreme court, the county judge of how ap- 
the county where the action is triable, may appoint a guardian ad litem £?er]^^' 
for an infant, either plaintiff or defendant, as prescribed in this article, when* to 
Tne clerk must act in that capacity, where the court or the jud^e ap- 
points him. No person, other than the clerk, shall be appointed such 
a guardian, unless his written consent, duly acknowledged, is produced 
to the court or judge making the appointment. * 

§ 473. In an action for the partition of real property, or for the fore- Guardian 
closure of a mortgage, where an infant defendant resides without the defendant 
State, or is temporarily absent therefrom, the court may, in its discre- j-eai^ao^"^ 
tion, make an order designating a person to be his guardian ad litem, tions. 
unless he, or some one in his behalf, procures such a guardian to be 
appointed, as prescribed in the last two sections, within a specified time 
after service of a copy of the order. The court must give special direc- 
tions in the order, respecting the service thereof, which may be upon 
the infant. 

§ 474. Except in a case where it is otherwise specially prescribed by Guardian 
law, a guardian, appointed for an infant, as prescribed in this article, Jefve^prop- 
shall not be permitted to receive money or property of the infant, other erty until 
than costs and expenses allowed to the guardian by the court, until he ^ven. ^ 
has given sufficient security, approved by a judge of the court, or a 
county judge, to account for and apply the same, under the direction 
of the court. 

§ 475. The security must be a bond to the infant, in such penalty as Security. 
the judge directs, not less than twice the sum, or the value of the prop- 
erty, to be received, executed by the guardian and at least two sureties 
approved by the judge, and filed in the office of the clerk. The infant, 
or any other party to the action, may afterwards apply for an order, 
directing a new bond to be given, with an increased penalty ; or the 
court may so direct, of its own motion. 

§ 476. The last two sections do not apply to the general guardian of ^^^^j^J^® 
the infant, who has been appointed his guardian ad litem, as prescribed not to ap- 
in this article ; but the court may, at any time, require the general le^e^ai 
guardian to give additional security for the faithful discharge of his guardian. 
trust, before receiving money or property of the infant, under a judg- 
ment or order in the action. 

§ 477- A person appointed guardian, as prescribed in this article, for Liability of 
an infant defendant in an action, is not liable for the costs of the action, anrs^guar- 
unless specially charged therewith by the order of the court, for per- ^ian for 

t • T J f costs* 

sonal misconduct. 

89 



478^^80. COMPLAINT. [cbajp. vr. 



irriiBi. 



CHAPTER VI. 

PLEADINGS IN COURTS OF RECORD, INCLUDING COUNTER- 
CLAIMS, 

TITLE I. — ^Thb C0N8ECUTIVB PLEADINGS IN AN ACTION. 

II. — Provisions qenerally applicable to pleadings. 



TITLE I. 

The consecutive pleadings in an action* 

Abticlb 1. Complaint. 

2. Demurrer. 

3. Answer. 

4. Reply. 

ARTICLE FIRST. 

CoMPLAiirr. 

Sbohon 478. First pleading to be complaint. 

479. Copy complaint, when to be served. 

480. Consequence of failui-e. 

481. Complaint what to contain. 

482. When interlocutory and final judgement may be demanded. 

483. Causes of action to be separately stated. 

484. What causes of action may be joined in the same complaint. 

485. When cause of action deemed single. 

486. When alternative legal or equitable judgement may be demanded. 

^eadin to ^ ^^^' '^^ ^^^ pleading, on the part of the plaintiff, is the com- 
be com- plaint. 

plaint. g 479^ If a copy of the complaint is not delivered to a defendant, at 

plaint?**™ the time of the delivery of a copy of the summons to him, either within 
served** ^^ or without the State, his attorney may, at any time within twenty days 
after the service of the summons is complete, serve upon the plaintiflTs 
attorney a written demand of a copy of the complaint, which must be 
served within twenty days thereafter. The demand may be incorpo- 
rated into the notice of appearance. But where the same attorney 
appears for two or more defendants, only one copy of the complaint 
need be served upon him ; and if an attorney appears for a defendant, 
after service of a copy of the complaint on him as attorney for another 
defendant, the last defendant must answer the complaint, within 
t>venty days after his appearance. 
^uSceof §4^^' I^ the plaintiff's attorney fails to ^rve a copy of the com- 
?aiiure. plaint, as prescribed in the last section, the defendant may apply to 
the court for a dismissal of the complaint. 
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CHAP. VI.] COMPLAINT. §§ 481-486. 

ART. 1. 

§ 481. The complaint must contain : _. . t.. . Compiaintj 

1. The title of the action, specifying the name of the court m which what to 
it is brought; if it is brought in the supreme court, the name of the Z^^****^- 
county, which the plaintiff designates as the place of trial ; and the 
names of all the parties to the action, plaintiff and defendant. 

2. A plain and concise statement of the facts, constituting each cause 
of action, without unnecessary repetition. 

3. A demand of the judgment to which the plaintiff supposes him- 
self entitled. 

§ 482. In an action triable by the court, withbut a jury, the plaintiff J^^^^cut^^Vy 
may, in a proper case, demand an interlocutory judgment, and also a and unai 
final judgment, distinguishing them clearly. In an action triable by JSay'be^de. 
a jury, he must demand a final judgment only; and, if judgment for manded. 
a sum of money only is demanded, the amount thereof must be stated. 

§ 483. Where the complaint sets forth two or more causes of action, Causes of 
the statement of the facts constituting each cause of action must be Se ^sepa^ 
separate and numbered. Itaxl^ 

§ 484. The plaintiff may unite, in the same complaint, two or more ^hat 
causes of action, whether they are such as were formerly denominated ^^^^^^^ 
legal or equitable, or both, where they are brought to recover as SejoSied^^ 

i'ollows: iompufSf 

1. Upon contract, express or implied. 

2. For personal injuries, except libel, slander, criminal conversation, 
or seduction. 

3. For libel or slander. 

4. For injuries to real property. 

5. Real property, in ejectment, with or without damages for the 
withholding thereof. 

6. For injuries to personal property. 

7. Chattels, with or without damages for the taking or detention 
thereof. 

8. Upon claims against a trustee, by virtue of a contract, or by oper- 
ation of law. 

9. Upon claims arising out of the same transaction, or transactions 
connected with the same subject of action, and not included within one 
of the foregoing subdivisions of this section. 

But it must appear, upon the face of the complaint, that all the 
causes of action, so united, belong to one of the foregoing subdivisions 
of this section ; that they are consistent with each other ; and, except / 

as otherwise prescribed by law, that they affect all the parties to the 
action; it must not appear, upon the face of the complaint, that 
they require different places of trial : and the judgfnent demanded 
thereupon must be such, that issues of fact, arising upon the allega- 
tions of the complaint, will not require different modes of trial. 

§ 485. Where all the relief, for which the complaint demands, judg- when 
ment, might have been awarded, in one action, by the court of chancery, acSon*^ 
on the thirty-first day of December, eighteen hundred and forty-six, gj^fif^®^ 
the cause of action is deemed single ; although separate actions might 
be maintained, upon the facts set forth in the complaint, in each of 
which a portion of the same relief might be awarded. 

§ 486. Where a plaintiff sets forth, in his complaint, facts, showing when ai- 
that he has a good cause of action, but the character of the judgment to ilgafSr** 
which he is entitled, with respect to its being of the kind formerly ?J?^JJJ'^|f^ 
denominated legal or equitable, depends upon mcts, which, he alleges, mky be"ie- 
by reason of his imperfect knowledge thereof, he cannot set forth, he sanded. 
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§g 487-490. 



DEMURRER 



fCHAP. VI. 



TITLE 1, 



may state those facts alternatively, and thereupon demand each kind 
of judgment, in the alternative. In such a c£use, the cause of action 
is deemed single ; the complaint must always be verified ; and the 
statement of tne facts, upon which the character of the judmient thus 
depends, must show, that the plaintiff is entitled to one of the alter- 
native judgments: but the plaintiff's want of knowledge, with respect 
to those facts, is not the subject of an issue. 



Defendant 

muHt dO' 
mur or 
Auawar, 

When be 
mtty do* 
mur. 



(The iMt 

Bection 
qualifled. 



Demnrrer 
to cent' 
plaint must 
specify 
IproundB of 
objection. 



ARTICLE SECOND. 
Dbmdrrbb. 

Sbctiov 487. DefendftTit must demur or Answer. 

488. When he ma^ demur. 

489. The last section qualified. 

490. Demurrer to complaint must specify grounds of objection. 

491. Rule, if too manv gi*oundfl of objection are specified. 

492. Demurrer to all or part of the complaint; demurrer to part, and 

answer to pai*t. 

493. Defendant may demur to reply. 

494. When plaintift may demur to answer. 

495. Demurrer to counterclaim, when defendant demands an affirmative 

Judgment. 

496. Demurrer to counterclaim must specify pounds of objection. 

497. Amendments in ceKain cases after decision of demun*er. 

498. When objection may be taken by ansWer. 

499. Objection ; when deemed waivea. 

§ 487. The only pleading on the part of the defendant is either a 
demurrer or an answer. 

g 488. The defendant may demur to the complaint, where one or 
more of the following objections thereto appear upon the face thereof. 

1. That the court has not jurisdiction of the person of the defendant. 

2. That the court has not jurisdiction of the subject of the action. 
8. That the plaintiff has not legal capacity to sue. 

4. That there is another action pending between the same parties, 
for the same cause. 

5. That there is a misjoinder of parties plaintiff. 

6. That there is a defect of parties, plaintiff or defendant. 

7. That causes of action have been improperly united, 

8. That the complaint does not state facts sufficient to constitute a 
cause of action. 

9. That the facts stated in the complaint do not entitle the plaintiff 
to the judgment demanded. 

10. That the plaintiff demands judgment for two or more inconsistent 
kinds of relief. 

§ 489. But the last section does not allow a demurrer, under subdivi- 
sion ninth thereof, where it appears, from the complaint, that the 
plaintiff is entitled to a judgment for a greater or less sum of money 
than he has stated, or for other greater or less relief, of the same gen- 
eral character as that which he has demanded ; or, under subdivision 
tenth thereof, where he is allowed, by section four hundred and eighty- 
six of this act, to demand judgment in the alternative, 

§ 490. The demurrer must distinctly specify the objections to the 
complaint; otherwise it may be disregarded. An objection, taken 
under subdivision first, second, fourth or eighth of the last section but 
one, may be stated in the language of the subdivision ; an objectioui 
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ART. 2. 

taken under either of the other subdivisions, must point out specifically 
the particular defect relied upon, and show how the case comes within 
the subdivision. 

§ 491. If the demurrer specifies objections, arising under two or Rule, if 
more subdivisions of section four hundred and eighty-eight of this act, g^ou^ds of 
and the court determines that it was well taken, under one or more of objection 
the subdivisions thus specified, but not under the others, the judgment fled, 
upon the demurrer must be for the defendant ; but neither party is 
entitled to the costs of the demurrer. Demurre-' 

§ 492. The defendant may demur to the whole complaint, or to one pai*"onhe 
or more separate causes of action, stated therein. In the latter case, complaint.; 
he may answer the causes of action not demurred to. to par" and 

§ 493. The defendant may also demur to the reply, or to a separate pJJJ*'®^ ^ 
traverse to, or avoidance of, a defence or counterclaim, contained in the Defendant 
reply, on the ground that it is insufficient in la^, upon the face thereof. JJ^^^^f"*^ 

§ 494. The plaintiff, may demur to •a counterclaim or a defence con- ^^en 
sistiuff of new matter, contained in the answer, on the ground that it plaintiff 
ifi insufficient in law, upon the face thereof. to answer. 

§ 495. The plaintiff may also d^caur to a counterclaim, upon which Demurrer 
the defendant demands an afiirmative judgment, where one or more c?afm"^^^' 
of the following objections thereto, appear on the face of the counter- when'de- 

1 . . fendantde- 

ciaiiii . mands an 

1. That the court has not jurisdiction of the subject thereof. affirmative 

2. That the defendant has not legal capacity to recover upon the ^^ *^®^ ' 
same. 

3. That there is another action pending between the same parties, 
for the same cause. 

4. That the counterclaim is not of the character specified in section 
five hundred and one of this act. 

5. That the counterclaim does not state facts sufficient to constitute 
a cause of action. 

6. That the facts stated in the counterclaim do not entitle the defend- 
ant to the judgment demanded. 

7. That the defendant demands judgment for two or more inconsist- 
ent kinds of relief. 

§ 496. A demurrer, taken under the last section, must distinctly Demurrer 
specify the objections to the counterclaim ; otherwise it may be disre- c?afm"nmst 
garded. The mode of specifying the objections is the same, as where ^P^^n^ of 
a demurrer is taken to a complaint ; and each provision of this chap- objection. 
ter, relating to or affecting a demurrer, based upon an objection to the 
demand of judgment contained in a complaint, applies to a demurrer 
taken under subdivision sixth or seventh of the last section. 

§ 497. Upon the decision of a demurrer, either at a general or special Amend- 
term, the court may, in its discretion, allow the. party in fault to plead c"rta?n^ 
anew or amend, upon such terms as are just. If a demurrer to a com- Jectsion^of 
plaint is allowed, because two or niore causes of action have been demurrer, 
improperly united, the court may, in its discretion, and upon such 
terms as are just, direct that the action be divided into as many actions, 
as are necessary for the proper determination of the causes of action 
therein stated. 

§ 498. The defendant may set forth, in his answer, facts, which, if S^!jf"„^^^ 
they appeared upon the face of the complaint, would render it, or a be^taken^Sj 
separate cause of action contained therein, subject to a demurrer, as "^**^ver. 
prescribed in this article ; and thereupon he may have the same 
advantage thereof, as if the objection was taken by demurrer. 
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§§ 435-438. 



COMMENCEMENT OF ACTION. 



[chap. v. 



TITLE 1. 



Sbctioit 443. Id. ; when service is made without the State. 

444. Proof of service. 

445. Defendant when allowed to defend. 



Order for 
service of 
snmmonA 
trotn. su- 
preme 
court, 
when de- 
fendant not 
found, etc. 



How ser- 
yice must 
be made. 



Papers to 
be Hied: 
proof 01 
service. 



Cases in 
which ser- 
vice of 
summons 
by publica- 
tion, etCj, 
may be 
ordered. 



§ 435. Where a summons is issued from the supreme court, an order 
for the service thereof, as prescribed in the next section,''upon a defend- 
ant residing within the State, may be made by the court, or a judge 
thereof, or the county judge of the county where the action is triable, 
upon satisfactory proof, by the affidavit of a person, not a party to the 
action, or by the return of the sheriff of the county where the defend- 
ant resides, that proper and diligent effort has been made to serve the 
summons upon the defendant, and that the place of his sojourn cannot 
be ascertained, or, if be is within the State, that he avoi^ service, so 
that personal service cannot be made. 

§ 436. The order must direct, that the service of the summons he 
made, by leaving a copy thereof, and of the order, at the residence of 
the defendant, with a person of proper age, if upon reasonable appli- 
cation, admittance can be obtained, and such a person found who will 
receive it ; or, if admittance cannot be so obtained, or such a person 
found, by affixing the same to the outer or other door of the defendant's 
residence, and By depositing another copy thereof, properly inclosed 
in a post-paid wrapper, addressed to him, at his place of residence, in 
the post-office at the place where he resides. 

§ 437. The order, and the papers upon which it was granted, must 
be filed, and the service must be made, within ten days after the order 
is granted ; otherwise the order becomes inoperative. On filing an 
affidavit, showing service according to the order, the summons is 
deemed served, and the same proceedings may be taken thereupon, as 
if it had been served by publication, pursuant to an order for that pur- 
pose, made as prescribed in the next section. 

§ 438. An order, directing the service of a summons upon a defend- 
ant, without the State, or by publication, may be made in either of the 
following cases : « 

1. Where the defendant to be served is a foreign corporation ; or, 
being a natural person, is not a resident of the State. 

2. Where the defendant, being a resident of the State, has departed 
therefrom, with intent to defraud his creditors, or to avoid the service 
of a summons ; or keeps himself concealed therein, with like intent. 

3. Where the defendant, being an adult, and a resident of the State, 
has been continuously without the United States more than six months 
next before the granting of the order, and has not made a designation 
of a person, upon whom to serve a summons in his behalf, as prescribed 
in section four hundred and thirty of this act ; or a designation so 
made no longer remains in force ; or service upon the person so desig- 
nated cannot be made within the State, after diligent effort. 

4. Where the defendant is a resident of the State, and the complaint 
demands judgment annulling a marriage, or for a divorce, or a sepa- 
ration. 

5. Where the defendant is a resident of the State, or a domestic cor- 
poration, and the complaint demands judgment, that the defendant be 
excluded from a vested or contingent interest in, or lien upon, specific 
real or personal property within the State ; or that such an interest or 
lien in favor of either party be enforced, regulated, defined, or limited ; 
or otherwise affecting the title to such property. 

6. Where the defendant is a resident of the State, or a domestic cor- 
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poration ; and an attempt was made to commence the action against 
the defendant, as required in chapter fourth of this act, before the 
expiration of the limitation applicable thereto, as fixed in that chapter ; 
and the limitation would have expired, within sixty days next pre- 
ceding the application, if the time had not been extended by the attempt 
to commence the action. 

7. Where the action is against the stockholders of a corporation, or 
joint-stock company, and is authorized by a law of the State, and the 
defendant is a stockholder thereof. 

§ 439. The plaintiff, when he applies for the ord-er, must present to Papers 
the judge a verified complaint, showing that he is entitled to the judg- ^^^^ 
ment demanded, against the defendant to be served ; and, where the order for 
application is mp.de under subdivision fourth or fifth of .the last section, Say be^*^"* 
that the judgment is of the character therein specified. If a material ™ade. 
allegation of the complaint, entitling the plaintiff to the judgment 
demanded, is not made upon the knowledge of the person verifying, 
other satisfactory proof thereof must be made, by affidavit. Proof by 
affidavit must also be made of the additional facts, required by the 
last section ; and, where the application is made under subdivision 
first, fourth, fifth or seventh thereof, the order shall not be granted, 
unless the judge is satisfied, by the papers presented, that the plain- 
tiff has been or will be unable, with due diligence, to make personal 
service of the summons. 

§ 440. The order may be made by a judge of the court, or the county By whom 
judge of the county where the action is triable. It must direct that ^g^made*^ 
service of the summons, upon the defendant named or described in the contents of 
order, be made by publication thereof in two newspapers, designated ^^*^®^* 
in the order as most likely to give notice to the defendant, for a speci- 
filed time, which the judge deems reasonable, not less than once a week 
for six successive weeks ; or, at the option of the plaintiff, by service 
of the summons, and a copy of the- complaint and order, upon the 
defendant personally, without the State ; or, if the defendant is a cor- 
poration, upon an officer thereof, specified in section four hundred and 
thirty-one of this act. It must also contain, either a direction, that, on 
or before the day of the first publication, the plaintiff deposit in a 
specified post-office, one or more sets of copies of the summons, com- 
plaint and order, each contained in a securely closed post-paid wrapper, 
directed to the defendant^ at a place specified in the order ; or a state- 
ment that the judge, being satisfied, by the affidavits upon which the 
order was granted, that the plaintiff cannot, with reasonable diligence, 
ascertain a place or places, where the defendant would probably receive 
matter transmitted through the post-office dispenses with the deposit 
of any papers therein. 

§ 441. The first publication, pursuant to the order, or the service when pub- 
upon the defendant, without the State, must be made within three Jjjfg^^be 
mouths after the order is granted. For the purpose of reckoning the com- 
time, within which the defendant must appear or answer, service by when^ser- 
publication is complete, at the expiration of the time prescribed for 5^*'^®,^^^ 
publication, reckoning from the first publication ; and service made complete, 
without the State is complete, upon the expiration thereafter of a time 
equal to that prescribed for publication. 

§ 442. Where service is made by publication, the summons, com- Papers to 
plaint, and' order, and the papers upon which the order was made, must jJotfcel;© 
be filed with the clerk, on or before the day of the first publication ; defendant. 
and a notice, subscribed by the plaintiff's attorney, and directed only 
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REPLY. 



[chap. VI. 



TITLE 1. 

Partial 
defences. 



When 
defendant 
\o demand 
affirmative 
jadgment. 



Effect of 
improper 
\3mand of 
affirmative 
\idgment. 



When 
pleadings 
admit 
part of 
plaintiff's 
claim to be 
just, action 
may be sev- 
ered, etc. 



Judgment, 
where 
counter- 
claim only 
is inter- 

f>osed for 
ess than 
plaintiff's 
claim. 



Dilatory 
defences 
to be veri- 
Aed. 



§ 508. A partial defence may be set forth, as prescribed in the last 
section ; but it must be .expressly stated to be a partial defence to the 
entire complaint, or to one or more separate causes of action, therein 
set forth. Upon a demurrer thereto, the question is, whether it is 
sufficient for that purpose. This section does not apply to matters 
tending only to mitigate or reduce damages, in an action to recover 
for the breach of a promise to marry, or for a personal injury, or an 
injury to property. 

§ 509. Where the defendant deems himself entitled to an affirmative 
judgment against the plaintiff, by reason of a counterclaim interposed 
by him, he must distinctly demand the judgment in his answer ; and 
he may demand judgment in the alternative, in a case and subject to 
the regulations, prescribed in this title, with respect to a like demand 
in the complaint. 

§ 510. If, upon a demurrer to a counterclaim, upon which the defend- 
ant demands an affirmative judgment, the court determines, that the 
matter of the counterclaim is sufficient to defeat the cause of action, 
but not to entitle the defendant to an affirmative judgn^ent, the demurrer 
must be sustained ; but the court may, in its discretion, and upon 
such terms as it deems just, permit the demand for an affirmative 
judgment to be stricken out. 

§ 511. Where a part of the plaintiff's claim, which may be severed 
from the remainder, is admitted upon the pleadings, the court, upon 
the plaintiff's motion, must order that the action be severed ; that a 
judgment be entered for the plaintiff for the part so admitted ; and, 
if the plaintiff so elects, that the action b^ continued, with like effect, 
as to the subsequent proceedings, £us if it had been originally brought 
for the remainder of the claim. The order must prescribe the time and 
manner of the plaintiff's election. If the plaintiff elects to continue 
the action, his right to costs upon the judgment is the same, as if it 
was taken in an action brought only for that part of the claim ; but the 
defendant is not entitled to costs in any event. If the plaintiff does 
not elect to continue the action, costs must be awarded, as upon final 
judgment in any other case. 

§ 512. In an action upon contract, where the complaint demands 
judgment for a sum of money only, if the defendant, by his answer, 
does not deny the plaintiff's claim, but sets up a counterclaim amount- 
ing to less than the plaintiff's claim, the plaintiff, upon filing with the 
clerk an admission of the counterclaim, may take judgment for the 
excess, as upon a default for want of an answer. The admission must 
be made a part of the judgment-roll. 

§ 513. A defence, which does not involve the merits of the action, 
shall not be pleaded, unless it is verified as prescribed in title second 
of this chapter. 



ARTICLE FOURTH. 



Reply; 
what to 
contain. 



Rbply. 

Sbction 514. Reply ; what to contain. 

515. Judgment upon failure to I'eply. 

516. Cases where the court may i»equire a reply. 

517. Plaintiff may set forth several avoidances in reply. 

§ 514. Where the answer contains a counterclaim, the plaintiff, if he 
does not demur, may reply to the counterclaim. Where he controverts 

96 



CHAP. VI.] GENERiOi BULES OF PLEADING. §§ 515-817. 

TIXXiK 8 

all the allegations of the counterclaim, the reply must contain a general 
denial of each and every allegation thereof, or an allegation that he 
has not suf^cient knowledge or information, to form a belief, with 
respect to any allegation contained therein. "Where he controverts a 
portion of the allegations, his reply must contain, either a specific 
denial of each allegation controverted by him, or an allegation that he 
has not sufficient Knowledge or information, to form a belief, with 
respect to any of the matters stated therein. The reply may also set 
forth, in ordinary and concise language, without repetition, new matter, 
not inconsistent with the complaint, constituting a defence to the coun- 
terclaim. 

§ 515. If the plaintiff fails to reply or demur to the counterclaim. Judgment 
the defendant may apply, upon notice, for judgment thereupon ; and, Sll^to*^*^' 
if the case requires it, a reference may be ordered, or a writ of inquiry reply, 
may be issued, as prescribed in chapter eleventh of this act, where the 
plaintiff applies for judgment. 

§ 516. Where an answer contains new matter, constituting a defence casos 
by way of avoidance, the court may, in its discretion, on the defend- JJ>^^may 
ant's application, direct the plaintiff to reply to the new matter. In require a 
that case, the reply, and the proceedinffs upon failure to reply, are ^^ ^' 
subject to the same rules as in the case of a counterclaim. 

§ 517. A reply may contain two or more distinct avoidances of the piaintur 
same defence or counterclaim ; but they must be separately stated and f^nh^v- 
numbered, and must not be inconsistent with each other. oral avoid- 

ances tn 
i«plj.- 



TITLE IL 
Promhns generally applicable to pleadings. 

Sucnoir 518. Application and efiect of this chapter. 

519. Pleadings to be liberally construed. 

520. Pleadingfs to be subscribed ; within what time to be served. 

521. When defendant to serve copy answer on co-defendant. 

522. Allegation not denied ; when to be deemed true. 

523. When pleading* must be verified; and when verificatioQ mav be 

omitted. 

524. Form and construction of certain allegations and denials in verified 

pleadings. 
525r Yerification; how and by whom made. 

526. Form of affidavit of verification. 

527. When verificalion may be confined to a counterclaim. 

528. Remedv for defective verification, or want of verificatiOQ, 

529. When defendant not excused from verifying answer to oharge of tooid* 

530. Private statute ; how pleaded. 

531. Account j how pleadea. Bill of particulars, 

532. Judgments ; how pleaded. 

533. Conditions precedent ; how pleaded, 

534. Instrument for payment of money ; how ple44ed. 

535. Pleadings in libel and slander. 

536. Pleading mitigating circumstances, in action for a wrong. 

537. Frivolous pleamngs ; how disposed of. 

538. Sham defences to be stricken out. 

539. Material variances ; how provided for. 

640. Immaterial variances ; how provided for, 

641. What to be 4eemed » fiwlure of proof, 
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TITLES. 



PLEADINGS; VERIFICATION. 



[chap. VI. 



542. Amendments of course. 

543. Amended pleading to be served ; answer thereto. 
644. Supplemental pleadings. 

545. When a pleading may be excepted to ; mode and effect oi excepting. 

546. Proceedings after exception. 

547. Determination, upon the exception ; costs ; when the attorney may be 

oi*dered to pay costs. 



Applica- 
' tion and 
effect of 
this chap- 
ter. 

Pleadings 
to be liber- 
ally con- 
Btraed. 

Pleadings 
to oe sab- 
scribed; 
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to be 
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not denied; 
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must be 
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constmc- 
tion of cer- 
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pleading. 



Veriflca- 
ion; how 
and by 
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made. 



§ 518. This chapter prescribes the form of pleadings in an action, 
and the rules by which the sufficiency thereof is determined, except 
where special provision is otherwise made by law. 

§ 519. The allegations of a pleading must be liberally construed, 
with a view to substantial justice between the parties. 

§ 520. A pleading must be subscribed by the attorney for the party. 
A copy of each pleading, subsequent to the complaint, must be served 
on the attorney for the adverse party, within twenty days after service 
of a copy of the preceding pleading. 

§ 521. Where the judgment may determine the ultimate rights of 
two or more defendants, as between themselves, a defendant, who 
requires such a determination, must demand it in his answer, and must, 
at least ten days before the trial, serve a copy of his answer upon the 
attorney for each of the defendants, to be affected by the determina- 
tion. The controversy between the defendants shall not delay a judg- 
ment, to which the plaintiff is entitled ; unless the court otherwise 
directs. 

§ 522. Each material allegation of the complaint, not controverted 
by the answer, and each material allegation of new matter in the an- 
swer, not controverted by the reply, where a reply is required, must, 
for the purposes of the action, be taken as true. But an allegation of 
new matter in the answer, to which a reply is not required, or of new 
matter in a reply, is to be deemed controverted by the adverse party, 
by traverse or avoidance, as the case requires. 

§ 523. Where a pleading is verified, each subsequent pleading, except 
a demurrer, or the general answer of an infant by his guardian ad litem, 
must also be verified. But the verification may be omitted, in a case 
where it is not otherwise specially prescribed by law, where the "party 
plea(Mng would be privileged from testifying, as a witness, concerning 
an allegation or denial contained in the pleading. A pleading cannot 
be used, in a criminal prosecution against the party, as proof of a fact 
admitted or alleged therein. 

§ 524. The allegations or denials in a verified pleading must, in form, 
be stated to be made by the party pleading. Unless they are therein 
stated to be made upon the information and belief of the party, they must 
be regarded, for all purposes, including a criminal prosecution, as having 
been made upon the knowledge of the person verifying the pleading. 
An allegation that the party has not sufficient knowledge or informa- 
tion, to form a belief, with respect to a matter, must, for the same 
purposes, be regarded as an allegation that the person verifying the 
pleading has not such knowledge or information. 

§ 525. The verification must be made by the affidavit of the party, 
or, if there are two or more parties united in interest, and pleading 
together, by at least one of tfiem, who is acquainted with the facts, 
except as follows : 

1. Where the party is a domestic corporation, the verification must 
be made by an officer thereof. 

2. Where the people of the State are, or a public officer, in their 
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behalf, is the party, the verification may be made by any person ac- 
quainted with the facts. 

3. Where the party is a foreign corporation ; or where the party is 
not within the county where the attorney resides, and capable of mak- 
ing the affidavit; or, if there are two or more parties united in interest, 
and pleading together, where neither of them, acquainted with the 
facts, is within that county, and capable of making the affidavit ; or 
where the action or defence is founded upon a written instrument for 
the payment of money only, which is in the possession of the agent or 
the attorney ; or where all the material allegations of the pleading are 
within the personal knowledge of, the agent or the attorney ; in either 
case, the verification may be made by the agent of or the attorney for » 

the party. 

§ 526. The affidavit of verification must be to the effect, that the Form of 
pleading is true to the knowledge of the deponent, except as to the ^taca! 
matters therein stated to be alleged on information and belief, and that ^on. 
as to those matters he believes it to .be true. Where it is made by a 
person, other than the party, he must set forth, in the affidavit, the 
grounds of his belief, as to all matters not stated upon' his knowledge, 
and the reason why it is not made by the party. * 

§ 527. Where the complaint is not verified, and the answer sets up a When verf- 
counterclaim, and also a defence by way of denial or avoidance, the m&yhe 
affidavit of verification may be made to refer exclusively to the counter- confined to 
claim. In that case, the last three sections are applicable toj the affi- SuSi?**'' 
davit and the counterclaim, as if the latter was a separate pleading, 

§ 528. The remedy for a defective verification of a pleading is to Remedy 
treat the same as an unverified pleading. Where the copy of a plead- ff^e^yl^. 
ing is served without a copy of a sufficient verification, in a case where cation, or 
the adverse party is entitled to a verified pleading, he may treat it as ve^ca- 
a nullity, provided he gives notice, with due diligence, to the attorney tion. 
of the adverse party, that he elects 60 to do. 

§ 529. A defendant is not excused from verifying his answer to a when de- 
complaint, charging him with having confessed or suffered a judg- J^^^^e^.* 
ment, or executed a conveyance, assignment, or other instrument, or cusedfrom 
transferred or delivered money, or personal property, with intent to ^ng^^^ 
hinder, delay, or defraud his creditors ; or with being a party or privy J|^|« ^^ 
to such a transaction by another person, with like intent towards the ^ * 
creditors of that person ; or with any fraud whatever, affecting a right 
or the property of another. 

§ 530. In pleading a private statute, or a right derived therefrom, it Private 
is sufficient to designate the statute by its title and the day of its h*^*®' 
passage, or in some other manner with convenient certainty, without pleaded, 
setting forth any of the contents thereof. 

§ 531. It is not necessary for a party to set forth, in a pleading, the Aocoont 
items of an account therein alleged ; but in that case, he must deliver to Jf^ed 
the adverse party, within ten days after a written demand thereof, a bui of par- 
copy of the account, which, if the pleading is verified, must be verified **®^*^*"- 
by his affidavit, to the effect, that he believes it to be true ; or, if the 
facts are within the personal knowledge of the agent or attorney for 
the party, or the party is not within the county where the attorney 
resides, or capable of making the affidavit, by the affidavit of the agent 
or attorney. If he fails so to do, he is precluded from giving evidence 
of the account. The court, or a judge authorized to make an order in 
the action, may direct the party to deliver a further account, where the 
one delivered is defective. The court may, In any case, direct a bill 

99 



§§ 532-538. 



GENERAL RULES OP PLEADIirefS. [chap. vi. 



TITLES. 



idar- 
enu; 



Jnc 
ment 
how 
pleaded. 



ConditionB 

Erecedent; 
ow 
pleaded. 



InBtminexit 
for pay- 
xaenfe of 
money; 
how 
pleaded. 



Pleadings 
in libel and 
Blander. 



Pleading 
mitigating 
circum- 
stances in 
action for a 
wrong. 



Friyolons 
pleadings; 
now dis- 
posed of. 



Sham de- 
fences to 
be striclcen 
out. 



of the particalais of the claim of either party to be delivered to the 
adverse party. 

§ 532. In pleading a judgment, or other determination, of a court 
or officer of special jurisdiction, it is not necessary to state the facts 
conferring jurisdiction; bilt the judgment or determination may be 
stated to have been duly given or made. If that allegation is con- 
troverted, the party pleading must, on the trial, establish the faicts 
conferring jurisdiction. 

§ 533. In pleading the performance of a condition precedent in a 
contract, it is not necessary to state the facts constituting performance ; 
but the party may state, generally, that he, or the person whom he 
represents, duly performed all the conditions on his part. If that alle- 
gation is controverted, he must, on the trial, establish performance. 

§ 534. Where a cause of action, defence, or counterclaim, is founded 
upon an instrument for the payment of money ()nly, the party may set 
forth a copy of the instrument, and state that there is due to him 
thereon, from the adverse party, a specified sum, which he claims. 
Such an allegation is equivalent to setting forth the instrument, accord- 
ing to its legal effect. 

§ 535. It IS not necessary, in an action for libel or slander, to state, 
in the complaint, any extrinsic fact, for the purpose of showing the 
application to the plaintiff, of the defamatory matter ; but the plain- 
tiff may state, generally, that it was published or spoken concerning 
him ; and, if that allegation is controverted, the plaintiff must estal>- 
lish it on the trial. In such an action, the defendant may prove miti- 
gating circumstances, notwithstanding that he has pleaded or attempted 
to prove a justification. 

g 536. In an action to recover damages for the breach of a promise 
to many, or for a personal injury, or an injury to property, the defend- 
ant may prove, at the trial, facts, not amounting to a total or partial 
defence, tending to mitigate or otherwise reduce the plaintiff's dam- 
ages, if they are separately set forth in an answer, containing a defence 
to the entire cause of action ; but not otherwise. A defendant, in 
default for want of an answer, may, upon a reference or inquiry to ascer- 
tain the amount of the plaintiffs damages, prove facts of that description. 

§ 537. A party, who has demurred to a pleading, or to a separate 
cause of action, counterclaim, or defence consisting of new matter, 
may, before taking any other proceeding thereupon, serve upon the 
attorney for the adverse party, a notice of at least five days, that the 
demurrer will be brought to trial, upon the ground of the frivolousness 
of the pleading or part of the pleading demurred to, before a judge of 
the court, either in court or out of court. A demurrer may be noticed 
for trial in like manner, upon the ground of the frivolousness of the 
demurrer. If the judge determines that the pleading or part of the 
pleading demurred to, or the demurrer, as the case requires, is frivolous, 
judgment must be given upon the demurrer, as if the trial had taken 
place at a term of the court. If the judge determines that it is not 
frivolous, an appeal cannot be taken from his decision ; and the issue 
of law, arising ujwn the demurrer, must be tried, upon full notice, at 
the proper term. Upon an appeal from a judgment, rendered upon a 
determination that the pleading, or part of the pleading, demurred to, 
or the demurrer, is frivolous, the question is, whether the demurrer was 
well taken. 

§ 538. A sham answer or a sham defence may be stricken out by the 
court, upon motion, and upon 3Upb t^rms as the court deems just. 
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§ 539. A variance, between an allegation in a pleading and the j^fj^t^yig^ * 
proof, is not material, unless it has actually inisled .the adverse party, variances; 
to his prejudice, in maintaining his action t>T deface, upon the merits, y^^for. 
If a party insists that he has been misled, that ftict, und the particu- 
lars in which he has been misled, must be proved t^ the fi^isfaction of 
the court. Thereupon the court may, in its discretion, ofdor" the plead- 
ing to be amended, upon such terms as it deems just. — ^ 

§ 540. Where the variance is not material, as prescribed in the jJMst JJJ^^J*^ 
section, the court may direct the fact to be found according to the'fM- ko^mo-* 
dence, or may order an immediate amendment, without costs. videdfor 

§ 541. Where, however, the allegation to which the proof is directed, wha^ be 
is unproved, not in some particular or particulars only, but in its entire fiSiSe of 
scope and meaning, it is not a case of variance, within the last two p'^^^- 
sections, but a failure of proof. 

§ 542. Within twenty days after a pleading, or the answer or de- Amend- 
murrer thereto, is served, or at any time before the period for answer- ^^^I*' 
ing it expires, the pleading may be once amended by the party, of 
course, without costs, and without prejudice to the proceedings already 
had. But if it is made to appear to the court, that the pleading was 
amended for the purpose of delay, and that the adverse party will 
thereby lose the benefit of a term, for which the cause is or may be 
noticed, the amended pleading may be stricken out, or the pleading 
may be restored to its original form, and such terms imposed as th« 
court deems just. 

§ 543. Where a pleading is amended, as prescribed in the last sec- Amended 
tion, a copy thereof must be served upon the attorney for the adverse j^^J^Jfd^ 
party. A. failure to demur to, or answer the amended pleading, within answer 
twenty days thereafter, has the same effect as a like failure to demur *^'^*®- 
to, or answer the original pleading. , 

§ 544. Upon the application of either party, the court may, and, in suppie- 
a proper case, must, upon such terms as are just, permit him to make XJ^Sigg, 
a supplemental complaint, answer or reply, alleging material facts 
which occurred after his former pleading, or of which he was ignorant 
when it was made ; including the judgment or decree of a competent 
court, rendered after the commencement of the action, determining the 
matters in controversy, or a part thereof. The party may apply for 
leave to make a supplemental pleading, either in addition to, or in place 
of, the former pleading. In the latter event, if the application is 
granted, a provisional remedy, or other proceeding already taken in 
the action, is not affected by the supplemental pleaaing ; but the right 
of the adverse party to have it vacated or set aside, depends upon the 
case presented by the ori^nal and supplemental pleadings. 

§ ^5. Within twenty days after service of a copy of flie complaint, ^'^^^j* 
or within ten days after service of a copy of an answer or reply, the may be ^x- 
adverse party may serve, upon the attorney subscribing the pleading, ^pJ|*J^^' 
an exception thereto, on the ground that it contains irrelevant, reduna- effect of ex- 
ant, or scandalous matter ; or a denial or allegation which is so indefi- cepting. 
nite or uncertain, that the precise meaning or application thereof is 
not apparent ; or that the form or contents of the pleading fail, in any 
respect, for which another remedy is not expressly prescribed by law, 
to comply with a requirement of this act, or of the general rules of 
practice. The exception must specify distinctly each objection to the 
pleading ; and, also, if an objection relates to a particular allegation 
or denial contained therein, the particular paragraph or other portion 
deemed objectionable. The exception does not operate as a stay of 
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proceedings, or an extensu>o*Of the time to answer the pleading, or to 
take any other proceeri^Dr^ In* the action, unless an order thereK)r is 
procured; and tlje;exlQ*^|;ion cannot be heard, after judgment in the 



action. .•*. '.;•,• 






g^5^-^ § 546. The* ^)^, whose pleading is excepted to, may, within ten 
exception, days afi^t JcsjerE\Ace of the exception, amend the pleading, and serve a 
copj^.of.theJ ftmended pleading upon the attorney for the exceptant. 
JLf* he'idoes not so amend it, in all the particulars objected to, he may, 
j»\%withiirthe same' time, serve a notice, of not less than five days, that 
., '•:\tee exception will be heard upon the objections, or the remaining objec- 
• •• • tions, as the case requires, at a special term, or before a judge of the 
court, at a place where a motion may be made in the action. If he 
notices the exception for hearing, the attorney for the exceptant may 
serve a notice of hearing, of not less than two days, for the same time 
and place. After ten days have elapsed, if the party, whose pleading 
is excepted to, has not amended it in all the particulars specified in 
the exception, and has not noticed. the exception for hearing, the except- 
ant may serve a like notice of hearing, of not less than five days. 
An exception may be taken to a pleading amended under this section, 
in like manner and with like efi'ect, as to the pleading first excepted to ; 
but a pleading once so amended cannot be again amended, without 
the special leave of the court. 
Determi- § 547. Upon the hearing of the exception, the court may direct, that 
upon tiie the pleading excepted to, or any portion thereof pointed out by the 
co(^^****^' exception, be stricken out, upo^ji such terms, and with such privilege of 
when the amendment, as are just. Costs, not exceeding the amount taxable upon 
^'be OT- * demurrer, may be directed to be paid by either party ; or where scan- 
dered to dalous matter is stricken out, by the attorney whose name is subscribed 
paycosto. to the pleading. 

102 



CHAP. TO.] ARREST AND BAIL. §§ 548-549. 



TITLE 1. 



CHAPTER VII. 

GENERAL PROVISIONAL REMEDIES IN AN ACTION. 

TITLE I. — ^Arrest, pending the action, and proceedings there- 
upon. 

TITLE II. — Injunction. 
TITLE III. — ^Attachment op property. 

TITLE IV. — Other provisional remedies; general and miscella- 
neous provisions. 

TITLE I.. 
Arrestf pending the action^ and proceedings tkeretipon. 

I Abticlb 1. Cases where an order of arrest may be granted, and persons liable to 

arrest. 
2. GFranting, execnting, and vacating or modiMng the order of arrewt. 
8. Discharging the defendant upon bail or deposit; justification of the 

bail and disposition of the deposit. 
4. Charging and discharging baiL 

ARTICLE FIRST. 

OaSBS WHBBB AK ObDBB of ArBBST may BB GBANTBDt AND PbBSONS LIABLB TO 

Ajelbbst. 

Sbc^oit 548. No person to be arrested in civil proceedings, without an expresB 

statutory provision. 

549. When the right to arrest depends upon the nature of the action. 

550. When the right to arrest depends partly upon extrinsic facts. 

551. Order, when and where granted ; when of right, and when discre- 

tionary. 

552. Foreign judgment not to affect right to arrest. 

553. Woman not to be arrested, except, etc. 

554. Idiot, lunatic, or infant under fourteen, not to be arrested. Discharge. 

555. Person sued in a representative capacity, not to be arrested. 



erson 
e ar- 



§ 548. A person shall not be arrested, in a civil action or sx>ecial no^^ ^ 
proceeding, brought, either in a court of the State, or before an officer, rested In 
whose jurisdiction to entertain the same is derived from the laws of oiedings," 
the State ; or upon a process or order, founded upon a judgment, order, without an 
or other determination, made or^rendered in such an action or special sSutory 
proceeding ; except where authority to arrest him is expressly con- provision. 
ferred by the terms of a statute. The writ of ne exeat is hereby 
abolishe^. 

§ 549. A defendant may be arrested in an action, as prescribed in when the 
this title, where it appears, from the complaint, that the action is^gtde- 
brought for either of the following causes: pendsupoD 
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the nature ^* '^^ recover a fine or penalty. 

of the 2. To recover damages for a personal injury; an injury to property, 

ection. other than the taking, detention, or conversion of personal property ; 

breach of a promise to marry ; misconduct or neglect in office, or in a 

professional employment; fraud ; or deceit. 

3. To recover money, funds, credits, or property, held or owned by 
the State, or held or owned, officially or otherwise, for or in behalf of 
a public or governmental interest, by a municipal or other public cor- 
poration, board, officer, custodian, agency, or agent, of the State, or of 
a city, county, town, village, or other division, subdivision, department, 
or portion of the State, which the defendant has, .without right, 
obtained, received, converted, or disposed of; or to recover damages 
for so obtaining, receiving, paying, converting, or disposing of the 
same. 

The cases, provided for in this section, are described in this act, as 
cases where the right to arrest the defendant depends upon the nature 
of the action. 

jSSb^^^ . § ^^' ^ defendant may also be arrested in an action, as prescribed 

arrest de- in this title, in either of the following cases : 

Jfnpon"'" ^' Wi^ere it appears, from the complaint, that the action is to recover 

eartriSsio a chattel; and, by allegations extrinsic to the complaint, that the 

*•• chattel, or a part thereof, has been concealed, removed, or disposed of, 

so that it cannot be found or taken by the sheriff, and with intent that 

it should not be so found or taken, or to deprive the plaintiff of the 

benefit thereof. 

2. Where it appears, from the complaint, that the action is to recover 
damages for the breach of a contract, express or implied, other than a 
promise to marry ; and, by allegations extrinsic to the complaint, that 
the defendant has been guilty of a fraud in contracting the debt, or 
incurring the liability ; or that he has, since the making of the con- 
tract, removed or disposed of his property, with intent to deffraud his 
creditors; or that he is about to remove or dispose of the same, with 
like intent. 

8. Where it appears, from the complaint, that the action is to recover 
damages for the taking, detention, or conversion of personal property ; 
and, by allegations extrinsic to the complaint, that the defendant has 
fraudulently concealed or disposed of the property, or some part thereof. 
But, in an action to recover a chattel, a claim for damages, for the 
taking or detention of the chattel, does not bring the ca^se within 
this subdivision. 

4. Where it appears, from the complaint, that the action is to recover 
for money received, or to recover property, or damages for the conver- 
sion or misapplication of property; and, by allegations extrinsic to the 
complaint, that the money was received, or the property was embezzled 

* or fraudulently misapplied, by a public officer, or by an attorney, solic- 

itor, or counsellor, or by an officer, or agent of a corporation or banking 
association, in the course of his employment ; or by a factor, agent, 
broker, or other person in a fiduciary capacity. But tiiis subdivision 
does not apply to an action to recover a chattel. 

6. Where it appears, from the complaint, that the judgment demanded 
requites the performance of an act, the neglect or reiusal to perform 
which would be punishable by the court as a contempt; and, .by allega- 
tions extrinsic to the complaint, that the defendant is not a resident 
of the State, or, being a resident, is about to depart therefrom, by 
reason of which non-residence or departure, there is danger, that a 
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judgment or an order, requiring the performance of the act, will be 
rendered ineffectual. 

§ 551. In a case specified in subdivision fifth of the last section, the Order, 
order of arrest can be granted only by the court ; is always in its dis- where*^* 
cretion ; and may be granted or served, either before or after final ^'^^^^^* 
judgment, unless an appeal from the judgment is pending, upon which righ?, and 
security has been given, sufficient to stay the execution thereof. In ^et^^Jwy. 
either of the other cases specified in the last two sections, the order 
cannot be served after final judgment; but it must be granted, where 
a proper case therefor is presented, at any time before final judgment. 

§ 552. The recovery of judgment in a court, not of the State, for the roreigrn 
same cause of action ; or, where the action is founded upon fraud or |jJ>^to^^' 
deceit, for the price or value of the property obtained thereby; does greet right 
not affect the right of the plaintiff to arrest the defendant, as prescribed *"®® ' 
in this title. 

§ 553. A woman cannot be arrested, as prescribed in this title, except woman 
in a case where the order can be granted only by the court ; or where J^restedf 
it appears, from the complaint, that the action is to recover damages except,eto. 
for a personal injury, or an injury to property, and, by allegations ex- 
trinsic to the complaint, in addition to the other matters required to be 
so shown, that the injury was wilful. 

§ 554. A lunatic, an idiot, or an infant under the age of fourteen idiot, luna- 
years, cannot be arrested, as prescribed in this title. If he is so^^^j^j^ 
arrested, he must be discharged from arrest as a privileged person, fourteen, 
The application for his discharge may be made, in his behalf, by a a^estedf 
relative, or by any other person whom the court or judge permits to Discharge, 
represent him, for the purpose. A cause of action for damages does not 
arise Arom the arrest, unless it was malicious. 

§ 555. A person prosecuted in a representative capacity, as heir. Person 

executor, administrator, legatee, devisee, next of kin, assignee, or trus- ?^ro^n- 

tee, cannot be arrested, as prescribed in this title, except for his per- ^^y^ ca- 

Bonal act. £fb« ar^^ 

rested. 

ARTICLE SECOND. 

ChtAamra, bxboctiho, add vACATma or modiftino tbh Obdbb of Abbbst. 

Sbctioh 556. Order required for an*est ; bow granted. 
657. Proof neceseary to procure order. 

558. When order may be granted ; effect of complaint subeeqaently made. 

559. Security, upon order of arrest made by a judge. 

560. Id. ; upon order of arrest granted by the couH. 

561. Contents of the order ; to whom directed ; when to be executed. 

562. Copies of papers to be delivered to defendant ; originals to be filed. 

563. Arrest; how made. 

564. General provision as to privilege from arrest ; discharge of privileged 

^rson. 

565. Privilege of officers of courts. 

566. Defendant arrested to have twenty d&ys to answer. 

567. When application to be made to vacate order of arrest, etc. 

568. How and to whom application must be made ; opposing it by new 

proofs. 

569. 570. Questions of fact arising on the motion. 

571. When prior motion not to prejudice subse<^uent motioti. 

572. Supersedeas, unless defendant is charged m execution, etc. 

§ 566. To entitle the plaintiff to cause the defendant to be arrested, Order re- 
SA prescribed in the last article, he must procure an order for the arrest aSre8?;how 
of the defendant. Except as otherwise jMrescribed in section five hun- granted. 
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' dred and fifty-one of this act, the order may be granted, in court or out 
of court, by a judge of the court in which the action is brought, or by 
any county judge. 
Proof nee- § 557. The order may be granted, in a case where the right to arrest 
proc^e* ^^® defendant depends upon the nature of the action, where it appears, 
order. by the affidavit of the plaintiff, or of another person, that a sufficient 
cause of action exists against the defendant. In either of the other 
cases, specified in the last article, the order may be granted, where it 
appears, upon the like proof, that a sufficient cause of action exists, and 
that the extrinsic allegations, thereby required to be made, are true 
in fact. The affidavit may also contain any statement, tending to de- 
termine the amount of bail to be required^ 
When or- § 558. Subject to the provisions of the last article, the order may be 
granted, ^ granted at any time, after the commencement of the action. It may 
compi^t ^^^ ^ granted, to accompany the summons ; in which case, a com- 
snbse- plaint need not be presented upon the application therefor, but, for the 
mSe?^ purpose of determining whether the order was properly granted, a 
complaint, thereafter made, must be regarded as having been made at 
the time of the application. 
n**n"wier § ^^^' ^^^®P* where the action is brought for a cause specified in 
oF^^st subdivision third of section five hundred and forty-nine of this act, or 
jnd«e.^^ in a case where it is specially prescribed by law that security may be 
dispensed with, or the security to be given is specially regulated by 
law, the judge, before he grants the oroer, must require a written un- 
dertaking, on the part of the plaintiff, with or without sureties, to the 
effect, that, if the defendant recovers judgment, the plaintiff will pay 
all costs which may be awarded to the defendant, and all damages 
which he may sustain by reason of the arrest, not exceeding the sum 
specified in the undertaking, which must be at least one hundred dollars, 
^rd* r'^'* ^ ^^* Where the order can be granted only by the court, an under- 
Lr^^ taking on the part of the plaintiff may be dispensed with. If it is re- 
SS^Mt^ quired, its form, and the security to be given thereupon, must be such 

as the court prescribes. 
g>»»Jjjto of § 561. The order, except where it is granted by the court, must be 
to^whom ' subscribed by the plaintiffs attorney, and by the judge. It must briefly 
^nto 1)6 ^^^^ *^6 ground of arrest. It may be directed, either to the sheriff 
executed, of a particular county, or, generally, to the -sheriff of any county. It 
must require the sheriff forthwith to arrest the defendant, if he is found 
within his county ; to hold him to bail in a specified sum ; and to return 
the order, with his proceedings thereunder, as prescribed by law. The 
plaintiffs attorney may, at his option, by an indorsement upon the 
order, or, where it was granted by the court, upon the copy thereof, 
delivered to the sheriff, fix a time within which the defendant must be 
arrested. In that case, he cannot be arrested afterwards, 
^^era to § ^^' "^^ order of arrest, or, where it was granted by the court, a 
Se'deUv- certified copy thereof, subscribed by the plaintiffs attorney ; and in 
fendimtf * either case, the papers upon which the order was granted ; must be 
originals to delivered to the sheriff, who, upon arresting the defendant, must deliver 
e filed. ^ jj. jjj copies thereof. The papers, upon which the order was granted, 
must be filed, with the order of arrest, or a certified copy thereof, at 
the time prescribed for filing the same, in sections five hundred and 
seventy-seven and five hundred and ninety of this act. 
Aireat; § 563. The sheriff must execute the order by arresting the defend- 

how made. ^^^^ if he is found within his county, and keeping him in cudtody, 
until discharged by law. 
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§ 564. This title does not abridge or affect an existing privilege from ^^^ ^ ^ * 
arrest, or a right of action for a breach thereof. A privileged person pr^Tsfon 
is entitled to be discharged from arrest, where other provision is not f^^^^^^' 
made therefor by law, by the court, or a judge thereof; or by the arrest; dis- 
county judge of the county, or a judge of a superior city court of the ^yS^^ 
city, where the arrest was made. The order must be made, upon person. 
proof, by affidavit, of the facts entitling the applicant to the discharge ; 
and the arrest and discharge are not a bar to a new arrest, after the 
privilege has ceased. The court or judge may make the order without 
notice, or may require notice to be given to the sheriff, or to the plain- 
tiff, or to both. 

§ 565. An officer of a court of record, appointed or elected pursuant Privilege 
to. law, is privileged from arrest, during the actual sitting, which he is otcouiSf 
required to attend, of a term of the court of which he is an officer, and 
no longer ; but an attorney or counsellor is not thus privileged, unless 
he is employed in a cause, to be heard at that term. 

§ 566. Except where an order of arrest can be granted only by the Defendant 
court, a defendant, arrested before answer, has twenty days after the Sive^TweS- 
arrest, in which to answer the complaint ; and judgment must be ty days to 
stayed accordingly. answer. 

§ 567. Except where an order of arrest can be granted only by the whenap- 
court, a defendant, arrested as prescribed in this title, may, at any 5e mSfe^to* 
time before final judgment, or, if he was arrested within twenty days vacate 
before final judgment, at any time within twenty days after the arrest, ?^t^*etc."" 
apply to vacate the order of arrest ; or to reduce the amount of bail ; 
or to increase the security given by the plaintiff; »or for one or more of 
those forms of relief, together, or in the alternative. If the applica- 
tion is^ for two or more of those forms of relief, it must be regarded, for 
the purposes contemplated by the next four sections, as so many sepa- 
rate motions. In a case where the order of arrest can \)e granted only 
by the court, a like application may be made, at any time within 
twenty days after the arrest; and an application to increase the secu- 
rity given by the plaintiff, may be made at any time before final 
judgment. 

§ 568. An application, specified in the last section, may be founded How and 
only upon the papers upon which tfie order was granted ; in which motion™ 
case, it must be made to the court, or, if the order was granted by a must be 
judge out of court, to the same judge, in court or out of court, and posing ?t^ 
with or without notice, as he deems proper. Or it may be founded pJJJ^ 
upon proof, by affidavit, on the part of the defendant ; in which case, 
it must be made to the court, or, if the order was granted by a judge, 
out of court, to any judge of the court, upon notice; and* it may be 
opi)08ed by new prodf, by affidavit, on the part of the plaintiff, tending 
to sustain any ground of arrest recited in the order, and no other, un- 
less the defendant relies upon a discharge in bankruptcy, or upon a 
discharge or exoneration, granted in insolvent procee^ngs ; in which 
case, the plaintiff may show any matter in avoidance thereof, which 
he might show upon the trial. 

§ 569. Upon the hearing of such an application, the court or judge Questions 
must assume the truth of each allegation of the complaint, which isfnioni^' 
essential to sustain the order of arrest, and respecting which there is motion, 
conflicting evidence ; although a conflict of evidence may be taken into 
consideration, for the purpose of fixing the amount of bail, or of the 
security to be given by the plaintiff. 

§ 570. In a case, where the plaintiff's right to arrest the defendant Tiio samo. 
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depends partly upon allegations extrinsic to the complaint, the truth of 
those allegations must be determined, as a question of fact, by the court 
or judge, upon the application to vacate the order of arrest. But the 
hearing may be adjourned, to enable the parties to procure further evi- 
dence, either by affidavit, or by deposition taken before a referee, 
appointed for that purpose, by the court or judge. 
Whenprfor § 571. The granting or denial of such an application, founded only 
SV^Ju"** upon the papers upon which the order of arrest was granted, does not 
quent^o^ prejudice a subsequent application, seasonably made, founded upon 
Son. proof, by affidavit, on the part of the defendant ; and the granting or 

denial of either application does not prejudice a subsequent application, 
seasonably made, founded upon the faihire of a complaint, which had 
not been made at the time of the former application, to set forth a cause 
of action, sufficient to entitle the plaintiff to the order of arrest, upon 
a ground recited therein. 
Superse- § 572. Except in a case where an order of arrest can be granted only 
le^ef^d- by the court, if the defendant is in actual custody, and the plaintiff 
Sarled nGglects to enter judgment in the action, within one month after it is 
in execu- in his power to do so ; or neglects to issue execution against the person 
tion, etc. ^^ ^^^ defendant, within three months after the entry of judgment ; 
the defendantr must, on his application, made upon notice to the plain- 
tiff, be discharged from custody, by the court in which the action was 
commenced, or by a judge thereof, within the county where the defend- 
ant is in custody ; unless it is shown, that the neglect was with the 
express assent, or was caused by the act or procurement, of the defend- 
ant or his attorney. A defendant discharged as prescribed in this sec- 
tion shall not be arrested upon an execution issued upon a judgment in 
the action. 



ARTICLE THIRD. 

DUCHASGIKG THB DEFENDANT UPON BaIL OR DbPOSIT ; JuSTIFIOAnON OF THE BaIL 

AND Disposition of the Deposit. 

Sbotion 573. Defendant to be discharged on bail or deposit. 

574. When defendant mav elect to give bail, etc., or bond for libertiiBS. 

575. Undertaking of the bail; what to contain. 

576. Examination of persons offered as bail. 

577. Filing, etc., of papers; plaintiff's acceptance or reiection of bail. 

578. Notice of justimsation ; new undei*taking, if other bail is given. 

579. Qualifications of bail. 

580. Justification of bail. 

581. Allowance of bail. 

582. Deposit of money with sheriff. 

583. Payment of deposit into court by sheriff. 

584. Substituting bail for deposit. 

585. How deposit disposed of. 

586. When deposit to be paid to a third person. 

587. Sheriff, when liable as bail ; his dischai^ from liability. 

588. Proceedings on judgment against sheriff. 
689. Bail liable to sheriff. 

590. Filing papers if bail not given. 

Defendant § 573. The defendant, at any time before he is in contempt, where 
charged^'on t^® Order Can be granted only by the court, or, in any other case, at 
bail or de- any time before execution against his person, must be discharged fronaL 
^" arrest, either upon giving bail, or upon depositing the sum specified in 

the Older of arrest. The defSendant may give baO, or make t£e deposit, 
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I 
AjDm 8 

immediately upon his arrest, at any hour of the day or night ; and he 
must have reasonable opportunity to see* fop and to procure bail, before 
being committed to jail. 

§ 674. Where the defendant is actually confined in the jail, by virtue when de- 
of an order of arrest, and final or interlocutory judgment has been Saay elect 
rendered against him in the action, but an execution against his person togivebaii, 
has not been issued, he may elect, either to give a bona for the liberties bonier 
of the jail, or to give bail or make a deposit, as prescribed in this iii>ertieB. 
article. 

§ 575. The defendant may give bail, by delivering to the sheriff a under- 
written undertaking, in the sum specified in the order of arrest, exO' Jhe^bSi;^ 
cuted by two or more sufiicient bail, stating their places of 'residence what to' 
and occupations, to the following efTect : ^^^ 

1. If the order of arrest could be granted only by the court, that the 
defendant will obey the direction of court, or of an appellate court, 
contained in an order or a judgment, requiring him to perform the act 
specified in the order ; or, in default of his so doing, that he will, at all 
times, render himself amenable to proceedings to punish him for the 
omission. 

2. If the action is to recover a chattel, that the defendant will 
deliver it to the plaintiff, if delivery thereof is adjudged in the action, 
and will pay any sum recovered against him in the action. 

3. In any other case, that the defendant will, at all times, render 
himself amenable to any mandate, which may be issued to enforce a 
final judgment against him in the action. 

576. The officer, taking the acknowledgment of the undertaking, Examina- 
must, if the sheriff so requires, examine under oath, to a reasonable ^(^fs of?*'* 
extent, the persons offering to become bail, concerning their property fered as 
and their circumstances. The examination must be reduced to Writing, 
subscribed by the bail, and annexed to the undertaking ; and a copy 
thereof must be delivered to the plaintiff's attorney, with a copy of the 
undertaking, as prescribed in the next section. 

§ 577. Within three days after bail is given, the sheriff must file vning, • 
with the clerk, the order of arrest, with his return thereon indorsed ; p^^era; 
the papers upon which the order of arrest was granted ; and the under- Jjj^'jj^^^ 
taking of the bail. Within the same time, he must deliver to the orrefection 
plaintiff's attorney, copies, certified by him, of the order of arrest, *^^^*^' 
return, and undertakingi The plaintiff's attorney, within ten days 
thereafter, must serve upon the sheriff a notice that he does not accept 
the bail; otherwise he is deemed to have accepted them, and the 
sheriff is exonerated from liability. Where an order of arrest, directing 
the arrest of two or more defendants, has been executed as to some, but 
not as to all of them, the sheriff may file a copy of the order of arrest, 
instead of the original. 

§ 578. Within ten days after the receipt of the notice, the sheriff or Notice of 
the defendant may serve upon the plaintiff 's attorney, notice of theJ«^«fc«-^ 
justincation of the same or other bail, specifying the place of residence nndertak- 
and occupation of each of the latter, before a judge of the court, or a iafi ii^*^*' 
county judge, at a specified time and place ; the time to be not less given. 
than five nor more than ten days thereafter, and the place to be within 
the county where one of the bail resides, or where the defendant was 
arrested. If other bail are given, a new undertaking must be executed, 
as prescribed in section five hundred and seventy-five of this act. 

*So in the originaL 
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^^^' §679. The qualifications of bail are as follows: 

SooB of^ 1* Each of them must be a resident of, and a householder or freeholder 

ban. within the State. 

2. Each of them must be worth the sum specified in the order of 
arrest, exclusive of property exempt from execution ; but the judge, on 
justification, may allow more than two bail to justify, severally, in 
sums less than that specified in the order, if the whole justification is 
equivalent to that of two sufficient bail. 
Justiflca. § 580. For the purpose of justification, each of the bail must attend 
tionof . jjgf^pg ^|jg judge, at the time and place mentioned in the notice, and 
be examined on oath, on the part of the plaintiff, touching his suffi- 
ciency, in? such manner as the judge, in his discretion, thinKs proper. 
The judge may, in his discretion, adjourn the examination from day 
to day, until it is completed ; but such an adjournment must always be 
to the next judicial day, unless by consent of parties. If required by 
the plaintiff's attorney, the examination must be reduced to writing, 
and subscribed by the bail. 
AUowance § 581. If the judge finds the bail sufficient, he must annex the 
of bau. examination to the undertaking, indorse his allowance thereon, and 
cause them to be filed with the clerk. The sheriff is thereupon exon- 
erated from liability. 
Depositof § 582. The defendant may, instead of giving bail, deposit with the 
SerS. * sheriff the sum specified in the order. The sheriff must thereupon 
give the defendant a certificate of the deposit, and discharge him 
from custody. 
Payment of § 583. The sheriff must, within four days after the deposit, pay it 
coSt *by ^ into court. He must take, from the officer receiving it, two certificates 
sheriff. of the payment, one of which he must deliver to the plaintiff, and the 
other to the defendant. For a default in making the payment, the 
official bond of the sheriff may be prosecuted, as in any other case of 
delinquency, 
to ^bau for P ^ ^^ money is deposited, as prescribed in the last two sections, 
deposit. °^ bail may be given, and may justify upon notice, at any time before 
the expiration of the right to be discharged on bail. Thereupon the 
judffe, before whom the justification is had, must direct, in the order 
of allowance, that the money deposited be refunded to the defendant, 
or his representative, and it must be refunded accordingly. 
How de- § 585. If money deposited is not refunded, as prescribed in the last 
posed^f! section, it is, in a case where the order of arrest could be granted only 
by the court, subject to the direction of the court, as justice requires, 
before and after the judgment. In any othei' case, if it remains on 
deposit, when final judgment is rendered for the plaintiff, it must be 
applied, under the direction of the court, in satisfaction of the judg- 
ment ; and the surplus, if any, must be refunded to the defendant, or 
his representative. If the final judgment is for the defendant, or the 
action abates, or is discontinued, tne sum deposited, and remaining 
unapplied, must be refunded to the defendant or his representative. 
When de- § 586. At any time before the deposit is paid into court, the defend- 
paid to a^ ant may deliver to the sheriff a written direction, to pay it to a third 
third pfer- persou, therein specified, in the event that the defendant becomes 
^^* entitled to a return thereof; but without expressing any other contin- 

gency. The direction must be acknowledged or proved, and certified, 
in like manner as a deed to be recorded ; and the sheriff must deliver 
it to the officer who receives the deposit, who must note the substance 
thereof, with the entries of the deposit, in his books, and upon the two 
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certificates of payment into court. The money thus deposited is 
deemed the property of the third person, subject to the plaintiff's inter- 
est therein ; and subject to the rights of a creditor of the defendant, 
where the direction was given for the purpose of hindering, delaying, 
or defrauding creditors. The money, or the residue thereof, must be 
paid to the third person, where, by the provisions of the last two sec- 
tions, it is required to be refunded to the defendant, or his represent- 
ative. 

§ 587. If, after the defendant is arrested, he escapes or is rescued, sheriff. 
or the bail, if any, given by him, do not justify, when they are not we^as bidi; 
accepted, the sheriff is liable as bail. But the sheriff may, except in J^arie 
an action to recover a chattel, discharge himself from liability, by the fromiia- 
giving and justification of bail, as follows : ***^^* 

1. If the case is one where the order could be granted only by the 
court, at any time before the court directs the performance of the act 
specified in the order. 

2. In any other case, at any time before an execution is issued against 
the person of the defendant, upon a judgment in the action. 

§ 588. If judgment is recovered against the sheriff, upon his liability Proceed- 
as bail, and an execution thereon is returned wholly or partly unsat- jSIliSSnt 
isfied, the official bond of the sheriff may be prosecuted, as in any against 

iv i? J 1. ^ * ' ^ sheriff. 

other case of dehnquency. 

§ 589. The bail taken upon the arrest, unless they justify, or other Bail uabie 
bail are given and justify, are liable to the sheriff for all damages, *<> sheriff. 
which he sustains by reason thereof. 

§ 590. K the defendant does not give bail, within ten days after he piiin^r pa- 
is arrested, the sheriff naust file with the clerk the order of arrest, with Jor^en? 
his return thereon indorsed, and the papers upon which the order of 
arrest was granted. 



ARTICLE FOURTH. 

Charging ai^d dischabging Bail. 

SBcnoK 591. When defendant may be surrendered. 

592. How surrender to be made ; exoneration of bail thereupon. 

593. Bail may arrest defendant. 

594. Voluntary surrender ; exoneration of bail thereupon. 

595. Rights, etc.; of sheriff who is liable as bail. 

596. Bail ; how proceeded against. 

597. Certain executions necessary before action against bail. 

598. Duty of sheriff on such executions. 

599. Defences in action against bail. 

600. Relief of bail where principal is imprisoned on criminal charge. 

601. Bail exonerated by death, etc. 

§ 591. Except in an action to recover a chattel, the bail may surrender when de- 
the defendant in their own exoneration, or the defendant may sur- may be'sur- 
render himself in exoneration of the bail, before the expiration of the rendered. 
time to answer, in an action against them. The surrender must be 
made to the sheriff of the county, where the defendant was arrested. 

§ 592. Where the bail surrender the defendant, the surrender must How snr- 
be made in the following manner : be^made*; 

1. They must take the defendant to the sheriff, and require him, in g^^"®J|"^jj 
writing, to take the defendant into his custody. thereupon. 

2. A certified copy of the undertaking of the bail must be delivered 

111 



\ 



§§ 593-5 99. ARREST AND BAIL. [chap. vii. 

to the sheriff, who must detain the defendant in his custody thereupon, 
as upon the original mandate, and mast, by a certificate in writing, 
acknowledge the surrender. Upon the application of the bail, made 
upon notice to the plaintiff's attorney, and upon production of the 
sheriff's certificate and a copy of the undertaking, a judge of the court, 
c^ the county judge of the county where the action is triable, may make 
an order, directing that the bail be exonerated. On filing the order 
and the papers used on the application therefor, the bail are exonerated 
accordingly, 
?ne8uf^ § 593. For the purpose of surrendering the defendant, the bail may 
fendantf themselves arrest him, or, by a vnritten authority, indorsed on a cer* 
tified copy of the undertaking, may empower another person to do so. 
The arrest may be made, within or without the State ; and one or more 
of the bail may thus arrest and surrender the defendant, although the 
others do not join with him or them, for that purpose. 
Voluntary § 694. Where the defendant surrenders himself in exoneration of his 
exonera- ' bail, he must present himself to the sheriff, and require the sherifi', in 
tiiOTeupon! writing, to take him into custody, in exoneration of his bail. The 
" sheriff must detain him accordingly, as prescribed in subdivision 
second of section five hundred and ninety-two of this act ; and, if 
requested by the bail, at any time after the surrender, the sheriff must, 
by a certificate in writing, acknowledge the surrender. An order for 
the exoneration of the bail may be procured, as prescribed in section 
five hundred and ninety-two of this act. 
B^hte^ § 595. Where the sheriff is liable as bail, he has all the rights and 

sheriffwho privileges, and is subject to all the duties and liabilities of bail ; and 
bau.*^^^** baU given by him, in order to discharge himself from liability, must 
be regarded as the bail of the defendant in the action. But this sec- 
tion does not apply to an action to recover a chattel ; or to a case where 
a defence arises to an action against the bail, in consequence of an act 
or omission of the sheriff. 
Bail; how § 596. In case of failure to comply with the undertaking, the bail 
against.^ may be proceeded against by action, and not otherwise. 
Certain § 597. An action may be brought, as prescribed in the last -section, 

necessary^ in a caso- where the order of arrest could be granted only by the court, 
tiona^ainst ^* ^^^ *^"^® after the bail have failed to comply with their undertaking, 
bau. Where the undertaking was given in an action to recover a chattel, an 

action may be brought thereupon, at any time after the return, wholly 
or partly unsatisfied, of an execution for the delivery of the possession 
of the chattel, with respect to which the order of arrest was granted. 
In any other case, an action cannot be brought, as prescribed in the 
last section, until the following requisites have been complied with : 

1. An execution, against the property of the defendant, must have 
been issued to the sheriff of the county, in which he was arrested, and 
returned by that sheriff, wholly or partly unsatisfied. 

2. An execution, against the person of the defendant, must have 
been issued to the same sheriff, and by him returned, not less than 
fifteen days after its receipt, to the effect that the defendant could not 
be found within his county. 

shenirOTi § ^^^' ^^^ sheriff must diligently endeavor to serve an execution 

such exe- issued and delivered to him, as prescribed in the last section, notwith- 

cutiona. standing any direction he may receive from the plaintiff, or his attorney. 

Defences § 599. In an action against bail, it is a defence, that an execution, 

^&Sist^ against the property, or against the person, of the defendant in the 

baU. original action, was not issued, as prescribed in the last section but 
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one ; or that it was not issued in sufficient time to enable the sheriff 
to serve it ; or that a direction was given, or other fraudulent or col- 
lusive means were used, by the plaintiff or his attorney, to prevent the 
service thereof. 

§ 600. If the defendant in the original action, after his discharge Relief of 
upon bail, is imprisoned, either within or without the State, upon a p?ii^p2f® 
criminal charge, or a conviction of a criminal offence, the court, in is impHs- 
which an action against the bail is pending, may, before the expiration crimmsa 
of the time to answer, and upon notice to the adverse party, make such charge. 
an order for the relief of the bail, as justice requires. 

§ 601. Except in an action to recover a chattel, the bail must be Bail exon- 
exonerated where either of the following events occurs, before the expi- leato^e^. 
ration of the time to answer in an action against them : 

1. The death of the original defendant. 

2. His legal discharge from the obligation to render himself amen- 
able to the process, direction, or proceedings, with respect to which 
the undertaking of the bail was made. 

3. His surrender to the sheriff of the county where he was arrested. 
Where either event occurs, after the commencement of the action 

against the bail, the court may, in its discretion, impose the payment 
CI the plaintiffs costs and expenses, incurred after the return of the 
execution against the person, as a condition of allowing the exonera- 
tion. And the court may, by an order, made upon notice to the adverse 
party, grant such further time as it deems just, after answer, for the 
Burrender of the original defendant. In that case, his surrender, within 
the time so granted, has the same effect, as if it had been made before 
answer. 



TITLE 11. 
Injunction. 

AsncLB 1. Cases where an injunction may be granted ; granting and service of an 
injunction order. 

2. Security. 

3. Vacating or modifying an injunction order. 



ARTICLE FIRST. 

Casbs whbre A17 Injunction may bb orantbd ; qbanting and Sbbvicb of an 

Injunction Obdbb. 

Sbotioh 602. Writ of injunction abolished, and order substituted. 

603. Injunction, when the right thereto depends upon the nature of the 

action. 

604. Id.; when the right thereto depends upon extrinsic facts. 

605. Restrictions upon injunctions to restrain State officers. 

606. By whom injunction granted in other cases. 

607. Proof necessary to procure injunction. 

608. At what time the oi^er may be granted. « 

609. When notice required or not required. Injunction pending an appli- 

cation. 

610. Order most recite grounds ; service of order. 
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fin ? ®^^* ^^ ^"^^ ^' injunction has been abolished. A temporajy 
janction ' injunction may be granted by order, as prescribed in this article. 
Sd^'r 8 ^3- ^'^ere it appears, from the complaint, that the plaintiflF 
substi- demands and is entitled to a judgment against the defendant, 
reaction ^^training the commission or continuance of an act, the commission 
wl^en the ' or continuance of which, during the pendency of the action, would 
todepenS P^oduce injury to the plaintiff, an injunction order mav be granted to 
upon the restrain it. The case, provided for in this section, is described in this 
^e^tion. ^^^9 ^^ ^ ^^^ where the right to an injunction depends upon the nature 

of the action, 
the riSiT 8 ^^* ^^ either of the follo¥ring cases, an injunction order may also 
thereto de- be granted in an action : 

erMnSo**" 1. Where it appears, by allegations extrinsic to the complaint, that 
«wst8. the defendant, during the pendency of the action, is doing, or procur- 
ing, or suffering to be done, or threatens, or is about to do, or to pro- 
cure, or suffer to be done, an act, in violation of the plaintiff's rights, re- 
specting the subject of the action, and tending to render the judgment 
ineffectual, an injunction order maybe granted to restrain him therefrom. 
2. Where it appears, by allegations extrinsic to the complaint, that 
the defendant, during the pendency of the action, threatens, or id 
about to remove, or to dispose of his property, with intent to defraud 
the plaintiff, an injunction order may be granted,* to restrain the 
removal or disposition. 
Restric- § 605. Where^a duty is imposed by statute upon a State officer, or 
ii^^cSon board of State officers, an injunction order to restrain him or them, or 
mate ?ffl?* a person employed by him or them, from the performance of that duty, 
cera. or to prevent the execution of the statute, shall not be granted, except 

by the supreme court, at a general term thereof, sitting in the depart- 
ment in which the officer or board is located, or the duty is required to 
be performed ; and upon notice of the application therefor to the officer, 
board, or other person to be restrained, 
tolunctdon .§ ^ Excopt where it is otherwise specially prescribed by law, an . 
grimted^iS injunction order may be' granted by the court in which the action is 
othereases. brought, or by a judge thereof, or by any county judge ; and where it 

is granted by a judge, it may be enforced as the order of the court. 
i*roof nee- § 607. The order may be granted, in a case where the right to an 
})i^/are in- injunction depends upon the nature of the action, where it appears 
Janction. ^q i}^q court or judge, by the affidavit of the plaintiff, or any other 
person, that a sufficient cause of action exists. In any other case, pro- 
vided for in this article, it may be granted, where it appears, upon the 
like proof, to the court or judge, that a sufficient cause of action exists, , 
and that the extrinsic allegations, required to be made, are true in fact. 
n^ ^to ^ § ^^' "^^ order may be granted, at any time after the commence- 
oiSernfay ment of the action, and before final judgment. It may also be panted 
be granted. ^ accompany the summons ; in which case, a complaint need not be 
presented to the court or judge, upon the application therefor; but, 
for the purpose of determining whether the order was properly granted, 
a complaint, thereafter made, must be regarded as having been made 
at the time of the application, 
menuno- § 609. The order may be granted, upon or without notice, in the dis- 
qaired or crotion of the court or judge, unless the defendant has answered ; in 
quired.' which caso, it can be granted only upon notice. Where an application 
nijunction for an injunction is made upon notice, either before or after answer, 
KpiiS?*^ *i^® court or judge may enjoin the defendant, until the hearing and 
^^' decision of the applioataion^ 
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§ 610. The injunction order must briefly recite the grounds for the q^^' ^* 
injunction. Where it is granted by the court, it must be served by recite "*^* 
delivering a certified copy thereof; where it is granted by a judge, it ^^y^^'f 
must be served by showing the original order, and delivering a copy order, 
thereof. Service of the order, upon a corporation, may be made as 
prescribed in this act, for making personal service of a summons upon 
a corporation. Copies of the papers, upon which the order was granted, 
must be delivered with the copy of the order. 



ARTICLE SECOND. 

Sbcubitt. 

Sbction 611. Security, on staying proceedings in an action, before triaL 

612. Id.; after trial, and before judgment. 

613. Id.; after judgment. 

614. Money deposited may be paid over. 

615. Undei'taking to be cancelled thereupon. 

616. Security, on staying proceedings after verdict, in ejectment or dower. 

617. Id.; damages to include waste. 

618. Deposit may be dispensed with. 

619. Undertaking and deposit ; when dispensed with. 

620. Security in other cases. 

621. Special cases excepted. 

622. When undertaking deemed forfeited. ' 

623. Damages ; how ascertained. 

y 624. Damages sustained by a third person. 

325. Action on the undertaking. 
» * 

§ 611. An injunction order shall not be granted, to stay the trial of security, 
an action, in which the complaint demands judgment for a sum of proceed"* 
money only, after issue has been joined therein, unless the party apply- Inga in an 
ing therefor gives an undertaking to the party enjoined, with sufficient foretriau 
sureties, to the effect, that he will pay to. Ilie party enjoined, or his 
representative, all damages and costs, which may be recovered by him 
in the action stayed by the injunction, not exceeding a sum, specified 
in the undertaking; and, also, all damages and costs that may be 
awarded to him, in the action in which the injunction order is granted. 

§ 612. An injunction order shall not be granted, to stay proceedings xd.; after 
in an action specified in the last section, after verdict, report, or decis- j^jf^j^^ 
ion, and before final judgment thereupon, unless a sum of money, judgment, 
sufficient to cover the sum awarded by the verdict, report, or decision, 
and tlie costs of the action, is first paid, by the party applying for the 
injunction into the court, in which his action is commenced, or an un- 
dertaking for the payment thereof, with interest, is given, as prescribe^ 
in this article. 

§ 613. An injunction order shall not be granted, to stay proceedings m.; after 
upon a judgment for a sum of money, unless the following requisites ja<i€rment. 
are complied with, by the party applying therefor : 

1. The full amount of the judgment, including costs, must be paid 
by him, into the court in which his action is commenced ; or an under- 
taking in lieu thereof must be given, as prescribed in this article. 

2. He must also give an undertaking, with sufficient sureties, to pay 
to the party enjoined, all damages and costs, which may be awarded 
to him by the court, in the action in which the injunction order is 
granted ; not exceeding a sum, specified in the undertaking. 
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§ 014 Monef paid into court, as prescribed in the last two sections, 
may be paid over, by the direction of the court, to the party whose pro- 
ceedings are stayed, upon his ^ving an undertaking to the people of 
the Btate, with sufficient sureties, in a sum fixed by the court, to pay 
the money and interest, or any part thereof, as directed in the order or 
judgment of the court. 

8 615. Where money so paid into court has been paid over to the 
party whose proceedings are stayed, if the final decision of the action, 
m which the injunction order is granted, is against the party obtaining 
it, the court must give such directions, as justice requires, with respect 
to cancelling the undertaking given by the successful party ; making 
perpetual the injunction staying collection of the judgment ; and re- 
quiring the judgment to be discnarged of record. 

8 616. An injunction order shall not be granted, tx) stay proceedings 
in an action ot ejectment, or for dower, after verdict, report, or decision, 
unless the party applying therefor gives an undertaking, with sufiicient 
sureties, to pay to the party enjoined, or his representative, all damages 
and costs, not exceeding a sum specified in the undertaking, which 
may be awarded to him, in the action wherein the injunction was 
granted. 

g 617. Where an undertaking is given, as prescribed in the last sec- 
tion, the damages to be paid, upon the vacating of the injunction order, 
or the decision of the action against the party obtaining it, include, not 
only the reasonable rents and profits of the real property, recovered by 
the verdict, report, or decision, but all waste committed upon the prop- 
erty, after the granting of the injunction. 

g 618. In a case, where money is required by the foregoing sections 
of this article, to be paid into couH, the court or judge may dispense 
with the payment, and may require the party to give, in lieu thereof, 
an undertaking, with two or more sureties, to pay the sum specified, 
with interest, as directed by the court. If an undertaking is required, 
in addition to the deposit, both undertakings may be contained in the 
same instniment, at the election of the party applying for the injunction. 

g 619. The foregoing sections of this article do not apply to a case, 
where an injunction order is applied for, to stay proceedings in another 
action, on the ground that a judgment, verdict, report, or decision 
therein was obtained by actual fraud. In that case, the court or judge 
granting the injunction order may dispense with the deposit of money, 
or the execution of an undertaking, except as prescribed in the next 
section. 

g 620. Where special provision is not otherwise made by law for 
the security to be given upon an injunction order, the party applying 
therefor must give an undertaking, with or without sureties, as the 
court or judge directs, to the eftect, that the plaintiff will pay to the 
party enjoined, such damages, not exceeding a sum, specified in the 
undertaking, as he may sustain by reason of tne injunction, if the court 
finally decides that the plaintifi' was not entitled theret^o. 

g 621. The foregoing provisions of this article do not affect any spe- 
cial statutory provision, whereby security upon granting an injunction 
order may be dispensed with, in a particular case, or the security t^o be 
given in aparticular case is otherwise regulated. 

g 622. The court is deemed to have finally decided, that the plaintiff 
was not entitled to the injunction, within the meaning of this article, 
or of an undertaking given pursuant thereto, in either of the following 



cases: 
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1. Where the right to an injunction depends upon the nature of the 
action, when a final judgment is rendered in the action, which does not 
establish the plaintiff's right to a perpetuus, injunction. 

2. In any other case, when the injunction order is vacated ; or, if an 
application to vacate it is not made, or is denied, when final judgment 
against the plaintiff is rendered in the action ; or, if two or more causes 
of action are joined in the complaint, when final judgment is so ren- 
dered upon the cause of action, with respect to which the injunction 
order was granted. 

3. Where an appeal is taken from a judgment or order, specified in 
either of the last two subdivisions, and a stay of proceedings is obtained 
thereupon, when the judgment or order is finally affirmed in, or the 
appeal is dismissed by, the highest court, to which an appeal there- 
from is taken. 

§ 623. The damages, sustained by reason of an injunction, may be Damages, 
ascertained and determined by the court, or by a referee, appointed by toiSed!^'* 
the court ; and the decision of the court thereupon, or an order con- 
lirminff the report of the referee, is conclusive, as to the amount of 
those damages, upon all the persons who have executed the undertak- 
ing, unless it is reversed upon appeal. The court may in its discretion, 
direct that the sureties have notice of the hearing, or of an appeal, 
and may prescribe the time and manner of giving them notice. 

§ 624. Where the defendant enjoined was an officer of a corporation, namagres 
or joint stock association, or a bailee, agent, trustee, or other represent- by^J^thW 
ative of another, and the damages sustained by him, are less than the person, 
sum specified in the undertaking, the court or the referee may also 
separately ascertain and determine the damages sustained, by reason 
of the injunction, by the corporation, association, or person, whom the 
defendant represents, to an amount not exceeding the surplus of the 
sum specified in the undertaking ; and those damages may be recov- 
ered in a separate action, brought as prescribed in the next section. 

§ 625. Where the damages have been ascertained by the decision of ^^^^^\ 
the court, or the confirmation of a referee's report, as prescribed in the taking, 
last two sections, any person, entitled to the benefit of an undertaking, 
executed pursuant to the provisions of this title, may bring an actiom 
thereon, without further leave of the court. 



ARTICLE THIRD. 

Vacating ob modifying ajx Injunction Obdbb. 

» 

BBCnoN 626. Application to vacate or modify, without notice. 

627. Id. ; upon notice. 

628. When prior motion not to prejudice subsequent application. 

629. New undei*taking may be required. 

330. Verified answer to have the effect only of an affidavit. 

631. When merits of action may be litigated. 

632. When merits not to be litigated. 

633. Extrinsic questions of fact to be determined. 

634. Proof upon questions of fact. 

§ 626. Where the injunction order was granted without notice, the Appiica 
party enjoined may apply, upon ihe papers Upon which it was granted, y^^^l 
for aif order vacating or modifying the injunction order. Such an modify 
application may be made, without notice, to the judge who granted the noticed* 
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order, or who held the term of the court where it was granted ; or to 
the general term of the court. It cannot be made without notice, to 
any other judge or term, unless the applicant produces proof, by affida- 
vit, that, by reason of the ab8ence'x)r other disability of the judge who 
granted the order, the application cannot be made to him ; and that 
the applicant will be exposed to great injury, by the delay required for 
an application upon notice. The affidavit must be filed with the clerk ; 
and a copy thereof, and gf the order vacating or modifying the injunc- 
tion order, must be served upon the plaintiffs attorney, before that 
order takes effect. 

§ 627. Where the injunction order was granted upon notice, the 
party enjoined may also apply, upon notice, to the judge who granted 
it, or to the court, at a term where a contested motion in the action 
may be heard, for an order, vacating or modifying the injunction order. 
Such an application may be founded upon the papers upon which the 
injunction was granted ; or upon proof, by affidavit, on the part of the 
defendant ; or both. Where it is founded upon proof on the part of 
the defendant, it may be opposed by new proof, by affidavit, on the 
part of the plaintiff, tending to sustain any ground for the injunction, 
recited in the order, but no other. 

§ 628. The granting or denial of an application, made as prescribed 
Son n™tto in the last section, founded only upon the papers upon which the in- 
subse^iient J"'^^*^^^ Order was panted, does not prejudice a subsequent applica- 
appUca- tion, seasonably made, founded upon proof, by affidavit, on the part of 
the defendant. And the granting or denial of either application does 
not prejudice a subsequent application, seasonably made, founded upon 
the failure of a complaint, which had not been made at the time of 
the former application, to set forth a cause of action, sufficient to entitle 
the plaintiff to the injunction order, upon one or more grounds, recited 
therein. 

§ 629. Upon the hearing of an application, upon notice, to vacate or 
modify an injunction order, the court or judge may require a new 
undertaking, in the same or in a different sum, to be given by the 
plaintiff, with the like sureties, and to the like effect, as upon granting 
afl original order. The persons executing the new undertaking become 
liable thereon, as if they had executed it upon the granting of the 
original order. The persons who executed the original undertaking 
remain liable thereon, until the new undertaking is given and approved, 
and no longer. 

§ 630. Upon the hearing of a contested application for an injunction 
order, or to vacate or modify such an order, a verified answer has the 
ofin affi.^ effect only of an affidavit. 

davit. § 631. In a case where the right to an injunction depends upon the 

merite of ^^^^^® ^^ *^® action, the court or judge, upon an application specified 
action may in the . last Section, must, if necessary for the purposes of the motion, 
determine, as a question of fact, the truth of each allegation of the 
complaint, essential to granting or sustaining the injunction order. 

§ 632. In any other case, the court or judge, upon an application 
specified in the last section but one, must assume the truth of each alle- 
gation of the complaint, which is essential to granting or sustaining 
the injunction, and respecting which there is conflicting evidence; 
although a conflict of evidence may be taken into consideration, for the 
purpose of fixing the amount of the security to be given by the plaintiff. 
§ 633. Where the plaintiff's right to an injunction depends partly 
upon allegations extrinsic to the complaint, the truth of those sdlega- 
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CHAP. VII.] ATTACHMENT OF PROPERTY. §§ 634-636. 

AHiT 1 

tions must, be determined, as a question of fact, by the court or judge, ^^ ^j^ter- 
upon an application to vacate or modify an injunction order. mined. 

§ 634. The determination of a question of fact, arising as specified Proof upon 
in the last section, may be made upon the proof adduced on both sides; of Sot"* 
or the hearing may. be adjourned for the purpose of enabling the parties 
to procure further evidence, either by affidavit, or by deposition taken 
before a referee, appointed for that purpose by the court or judge. 



TITLE III. 

AttQchmerU of property. 

AsTicLE 1. Cases wbere a warrant of attachment may be granted, and proceedings 
upon granting the same. 
2. Executing the warrant pending the action. 
8. Vacating or modifying the warrant ; discharging the attachment. 

4. Regulations where there are two or more warrants against the same ,, 

defendant. 

5. Proceedings after judgment ; rights of parties and duties of the sheriff, 

after the warrant is vacated or annulled, or the attachment discharged. 

ARTICLE FIBST. 

r 

Casks whbrb a Warrant of Attachment may bb aRAirrBD; and Proorbdikgs 

UPON GRANTING THB SAME. 

Sbotion 635. In what actions a warrant of attachment may be granted. 

636. What mtist be shown to procure the warrant. 

637. Warrant in action against public officer, etc., for peculation. 

638. When and by whom the warrant may be granted. 

639. Affidavits to be filed. 

640. Security on obtaining warrant. 

641. Contents of wari'ant ; to whom directed. 

642. Validity of undertaMng. 

§ 635. A warrant of attachment against the property of one or more in what 
defendants in an action, may be granted upon the application of the ^^JJt^^f 
plaintiff, in a case specified in the next section, where the complaint attachment 
demands judgment for a sum of money only, and it appears, from the ^^ted. 
complaint, that the action is brought to recover damages for one or more 
of the following causes : 

1. Breagh of contract, express or implied,* other than a contract to 
marry. 

2. Wrongful conversion of personal property. 

3. Loss of, or damage or injury to, personal property, in consequence 
of negligence, fraud, or other misconduct. 

§ 636. In order to entitle the plaintiff to such a warrant, he must What must 
show, by affidavit, to the satisfaction of the judge granting the same, to procure 

as follows : J^^nt^*' 

1. That a sufficient cause of action exists against the defendant, to 
recover damages for one or more of the causes specified in the last sec- 
tion. If the action is to recover damages for breach of a contract, the 
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affidavit must show that the plaintiff is entitled to recover a sum stated 
therein, over and above all counterclaims known to him. 

2. That the defendant is either a foreign corporation or not a resi- 
dent of the State ; or, if he is a natural person' and a resident of the 
State, that he has departed therefrom, with intent to defraud his credit- 
ors, or to avoid the service of a summons, or keeps "himself concealed 
therein with the like intent ; or, if the defendant is a natural person, 
or a domestic corporation, that he or it has removed, or is about to re- 
move, property from the State, with intent to defraud his or its credit- 
ors ; or has assigned, disposed of, or secreted, or is about to assign, dis- 
pose of, or secrete property, with the like intent. 
Warrant in § 637. A warrant of attachment, against the property of one or more 
against defendants in an action, may also be granted, upon the application of 
Sw^te**^ the plaintiff, where the complaint demands judgment for a sum of 
for pecuia- money only ; and it appears, from the complaint, that the action is 
^^^' brought to recover money, funds, credits, or other property, held or 

owned by the State, or held or owned, officially or otherwise, for or in 
behalf of a public governmental interest, by a municipal or other pub- 
lic corporation, board, officer, custodian, agency, or agent, of the State, 
or of a city, county, town, village, or other division, subdivision, de- 
partment, or portion of the State, which the defendant has, without 
right, obtained, received, converted, or disposed of; or in the obtain- 
ing, reception, payment, conversion, or disposition of which, without 
right, he has aided or abetted ; or to recover damages for so obtaining, 
receiving, paying, converting, or disposing of the same ; or the aiding 
or abetting thereof. In order to entitle the plaintiff to a warrant of 
attachment, in a case specified in this section, he must show, by affi- 
davit, to the satisfaction of the judge granting it, that a sufficient 
qause of action exists against the defendant, for a sum, stated in the 
affidavit. 
When and § ^38. The warrant may be granted by a judge of the court, or by 
tZe\ar^ any county judge, at any time after the commenceipent of the action, 
S'w^ted ^^^ before final judgment therein. It may also be granted, before the 
' service of the summons ; in which case a complaint need not be pre- 
sented to the judge, upon the application therefor ; but, for the pur- 
pose of determining whether the warrant was properly granted, a com- 
plaint, thereafter made, must be legarded as having been made at the 
time of the application. In the same case, personal service of the sum- 
mons must be made upon the defendant, against whose property the 
warrant is granted, within thirty days after the graViting thereof; or 
else, before the expiration of the same time, service of the summons by 
publication must have been commenced, or service thereof must have 
been made without the State, pursuant to an order obtained therefor, 
as prescribed in this act ; and, if publication has been, or is thereafter 
commenced, the service iliust be made complete, by the continuance 
thereof. 
Affldavite § 639. The plaintiff procuring the warrant must, within ten days 
*® ® ® • after the granting thereof, cause the affidavits, upon which it was 
granted, to be filed in the office of the clerk of the county where the 
action is triable. 
Security on § 640. The judge, before granting the warrant, must require a writ- 
warrant? ten undertaking, on the part of the plaintiff, with sufficient sureties, 
to the effect, that if the defendant recovers judgment, or if the warrant 
is vacated, the plaintiff will pay all costs, which may be awarded to 
the defendant, and all damages, which he may sustain by reason of the 

120 



CHAP. VII.] ATTACHMENT OF PROPERTY. §§ 641-642. 

attachment, not exceeding the sum specified in the undertaking, which 
must be at least two hundred and fifty dollars. But this section does 
not apply to a case, where the action is brought for a cause specified in 
section six hundred and thirty-seven of this act, or where it is specially 
prescribed by law that security may be dispensed with, or where the 
security to be given is specially regulated by law. 

§ 641. The warrant must be subscribed by the judge and the plain- contents 
tiff's attorney, and must briefly recite the ground of the attachment. J^ whom^*' 
It may be directed, either to the sheriff of a particular county, or, gen- directed, 
erally, to the sheriff of any county. It must require the sheriff to 
attach and safely keep, so much of the property, within his county, 
which the defendant has, or which he may have, at any time before 
final judgment in the action, as will satisfy the plaintiff's demand, 
with costs and expenses. The amount of the plaintiff's demand must 
be specified in the warrant, as stated in the affidavit. Warrants may 
be issued at the same time, to sheriffs of different counties. 

§ 642. It is not a defence to an action upon an undertaking, given validity of 
upon granting a warrant of attachment, that the warrant was granted ^^Z^ 
improperly, for want of jurisdiction, or for any other cause. 



ARTICLE SECOND. 

EXBCUTIKG THB WAKBANT, PENDING THE ACTION. 

Sbctiok 643. Judge who granted warrant controls its execution ; power of the 

coui't thereupon. 

644. Sheriff must attach property of defendant. 

645. What intei-^st in real property may be attached. 

646. Attachment of unpaid pubscription to foreign corporation. 

647. Id. ; intei^st in corporation. 

648. Id. ; negotiable securities. 

649. How property to be attached. 

650. Cei'tificate of defendant's interest to be furnished. 

651. Person I'efusing certificate *may be examined. 

652. Rights of owner or master of vessel on which goods have been shipped. 

653. Foregoing section not to apply in certain cases. 

654. Sheriff must make inventoiy. 

655. Sheriff may maintain actions. 

656. Perishable goods to be sold. 

657. Claim of property ; how tried. 

658. Proceedings, if claimant succeeds. 

659. Finding, not to prejudice right of claimant. 

660. Proceedings on claim to domestic vessel. 

661. Appraisers to be sworn ; >valuation to be returned. 

662. Undertaking to be given. 

663. Vessel ; when to be discharged. ' 

664. "When undertaking to be sued. 

665. Defence in such an action ; plaintiff's recovery. 

666. Foreign vessel ; how valued. 

667. Notice thereof. 

668. Plaintiff to give undertaking with sureties. 

669. Vessel ; when to be discharged. 

670. Terms on which debtor may claim vessel. 

671. 672, 673. When vessel to be sold. 

674. Sheriff to keep property. 

675. Sheriff may be directed to pay money into court. 

676. When he may be directed to release or deliver property. 

677. Plaintiff may bring action in name of himself and the sheriff. 

678. How leave to bring such an action procured. 
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679. Plaintiff may be joined with sheriff, after action commenced. 

680. Judgpe to direct as to management of such an action, etc. 

681. Return of inventoi*y j how enforced. 

gra^I^^ § 643. The judge, who granted the warrant of attachment, has 
warrant exclusive control over, and direction of, the proceedings in the execu- 
fte^e^ecu- ^^^ thereof, as prescribed in this title ; except that the court may 
tion; assume control and direction thereof, in respect to the matter, of a 

Siewfurt luotion, made in the action, upon notice ; and that, in case of the 
thereupon, expiration of the term of office, or the sickness or other disability, or 
the absence from the State, of the judge who granted the warrant, 
control and direction of the proceedings may be temporarily exercised, 
subject to the assumption thereof by the court, by any other judge of 
the court, or by the county judge of the county, where the attached 
property is situated. Where the warrant was granted by a county 
judge, the court may, by order, assume thereafter exclusive control 
over, and direction of any or all of the proceedings, and may limit the 
action of the county judge accordingly. 
miSuttach ^ ^^' ^^^ sheriff must immediately execute the warrant, by levying 
property of upon 80 much of the real property of the defendant, within his cotmty, 
defendant. ^^^ exempt from levy and sale by virtue of an execution, and of the 
personal property of the defendant, not exempt in like manner, which 
he finds within his county, as will satisfy the plaintiff's demand, with 
the costs and expenses. He must take into his custody all books of 
account, vouchers, and other papers, relating to the personal property 
attached, and all evidences of the defendant's title to the real property 
attached, which he must safely keep, to be disposed of, as prescribed 
in this title. The sheriff, to whom a warrant of attachment is deliv- 
ered, may levy, from time to time, and as often as is necessary, until 
the amount, for which it was issued, has been secured, or final judg- 
ment has been rendered in the tiction, notwithstanding the expiration 
of his term of office. 
What in- § 645. The real property, which may be levied upon by virtue of a 
reaS prop- Warrant of attachment, includes any interest in real property, either 
attached ^^ vested or not vested, which is capable of being aliened by the 

defendant. 

Attach- § 646. Under a warrant of attachment against a foreign corporation, 

p^d'sub^' other than a corporation created by or under the laws of the United 

scription^to States, the sheriff may levy upon the sum remaining unpaid upon a 

pwaion?^ Subscription to the capital stock of the corporation, made by a person 

within the county ; or upon one or more shares of stock therein, held 

by such a person, or transferred by him, for the purpose of avoiding 

payment thereof. 

Id.; inter- § 647. The rights or shares which the defendant has in the stock of 

poration! au association or corporation, together with the interests and profits 

thereon, may be levied upon ; and the sheriff's certificate of the sale 

thereof entitles the purchaser to the same rights and privileges, with 

respect thereto, which the defendant had, when they were so attached. 

tki^ie 6*^**u- § ^^^* attachment may also be levied upon a cause of action 

rities. arising upon contract ; including a bond, promissory note, or other 

instrument for the payment of money only, in terms negotiable, or 

payable to the bearer or holder thereof, whether past due, or yet to 

become due, executed by a foreign or domestic government. State, 

county, public officer, association, municipal or other corporation, or by 

a private person, either within or without the State ; which belongs to 

the defendant, and is found within the county. The levy of the attach- 
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ment thereupon is deemed a levy upon, and a seizure and attachment 
of, the debt represented thereby. 

§ 649. A levy under a warrant of attachment must be made as How prop 
follows : t^^ 

1. Upon real property, by filing with the clerk of the county, where 
it is situated, a notice of the attachment, stating the names of the par- 
ties to the action, the amount of the plaintiff's claim, as stated in the 
warrant, and a description of the particular property levied upon. The 
notice must be subscribed by the plaintiff's attorney, adding his office 
address ; and must be recorded and indexed by the clerk, in the same 
book, in like manner, and with like effect, as a notice of the pendency 
of an action. 

2. Upon personal property, capable of manual delivery, including a 
bond, promissory note, or other instrument for the payment, of money, 
by taking the same into the sheriff's actual custody. 

3. Upon other personal property, by leaving a certified copy of the 
warrant, and a notice showing the property attached, with the person 
holding the same ; or, if it consists of a demand, other than is specified 
in the last subdivision, with the person against whom it exists ; or, if 
it consists of a right or share in the stock of an association or corpora- 
tion, or interest or profits thereon, with the president, or other head of 
the association or corporation, or the secretary, cashier, or managing 
agent thereof. 

§ 650. Upon the application of a sheriff, holding a warrant of attach- Certificate 
ment, the president or other head of an association or corporation, or an^sinter- 
the secretary, cashier, or managing agent thereof, or a debtor of the f^^gfl^ 
defendant, or a person holding property, including a bond, promissory 
note, or other instrument for the payment of money, belonging to the 
defendant, must furnish to the sheriff a certificate, under his hand, 
specifying the rights or. number of shares * of the defendant, in the 
stock of the association or corporation, with all dividends declared, or 
incumbrances thereon ; or the amount, nature, and description of the 
property, held for the benefit of the defendant, or of the defendant's 
interest in property so held, or of the debt or demand owing to the 
defendant,* as the case requires. 

§ 651, If a person, to whom application is made, as prescribed in the Person 
last section, refuses to give such a certificate ; or if it is made to appear, ^rtfflcfte 
by affidavit, to the satisfaction of the court, or a judge thereof, or the maybe 
county judge of the county to which the warrant is issued, that there ^^^^^'^^^ 
is reason to suspect that a certificate given by him is untrue, or that it 
fails fully to set forth the facts, required to be shown thereby; the 
court or judge may make an order, directing him to attend, at a speci- 
fied time, and at a place within the county to which the warrant is 
issued, and submit to an examination under oath, concerning: the same. 
The order may, in the discretion of the court or judge, direct an appear- 
ance before a referee named therein. 

§ 652. Except as otherwise prescribed in the next section, the owner Rights of 
or master of a vessel, on board of which goods of a defendant, against JJJstw w 
whom a warrant of attachment is issued, have been shipped for trans- vessels oi 
portation, without reshipment or transshipment in the State, to a port goods haro 
or place without the State, may transport and deliver them according g^f " ,j 
to their destination, notwithstanding the warrant ; unless the plaintiff 
his a^ent or attorney, executes to the owner or the master of the vessel, 
a written undertaking, with sufficient sureties, in a sum specified 
therein, to pay him all e2Epenses, damages, and charges, which may be 

123 



§g H5H-t?«0. 



ATTACHMENT OF PROPERTY. 



[chap. VII. 



TITlJfi.i. 



Foregoing 
section not 
to apply in 
certain 
cases. 



Sheriff 
must make 
inventory. 



Sheriff 
may main- 
tain ac- 
tions. 



Perishable 
goods to be 
sold. 



Claim of 
property: 
how tried. 



Proceed- 
ings, if 
claimant 
succeeds. 



Finding 
not to i)re- 
Jndice right 
of claim- 
ant. 

Proceed- 
ings on 
claim to 



incurred by him, or to which he may be subjected, for unlading the 
goods from the vessel, and for all necessary detention of the vessel, for 
that purpose. The undertaking must be approved, with respect to its 
form, the sum specified therein, and the sufficiency of the sureties, by 
a judge of the court, or the county judge of the county wherein the 
vessel is situated, or, in the city and county of New- York, by a judge 
of a superior city court within that city and county. 

§ 653. The last section does not apply, where the owner or master, 
before the shipment of the goods, had actual information of the grant- 
ing of the warrant, or where he has, in any wise, connived at, or been 
privy to, the shipment thereof, for the purpose of screening them from 
legal process, or of hindering, delaying, or defrauding creditors. 

§ 654. The sheriff must, immediately after levying under a warrant 
of attachment, make, with the assistance of two disinterested freehold- 
ers, a description of the real property, and a just and true inventory 
of the personal property, upon which it was levied, and of the books, 
vouchers, and other papers taken into his custody, stating therein the 
estimated value of each parcel of real property attached, or of the 
interest of the defendant therein, and of each article of personal prop- 
erty, enumerating such of the latter as are perishable. The inventory 
must be signed by the sheriff and the appraisers ; and must, within 
five days after the levy, be filed in the office of the clerk of the county, 
where the property is attached. 

§ 655. The sheriff must, subject to the direction of the court or judge, 
collect and receive all debts, effects, and things in action, attached by 
him. He may maintain any action or special proceeding, in his own 
name, or in the name of the defendant, which is necessary, for that 
purpose, or to reduce to his actual possession an article of personal 
property, capable of manual delivery, but of which he has been unable 
to obtain possession. And he may discontinue such an action or special 
proceeding, at such time and on such terms, as the court or judge 
directs. 

§ 656. If property attached, other than a vessel, is perishable, the 
court or judge may, by an order, made with or without notice, as the 
urgency of the case, in his opinion, requires, direct the sheriff to sell 
it at public auction ; and thereupon the sheriff must sell it accordingly. 
The order directing the sale must prescribe the time, place, and notice 
thereof, and how notice shall be given. The sheriff must retain in his 
hands the proceeds of the sale, after deducting his expenses, as allowed 
by the court or judge. 

§ 657. If goods or effects, other than a vessel, attached as the prop- 
erty of the defendant, are claimed by or in behalf of another person, 
as his property, the sheriff may, in his discretion, empanel a jury to 
try the validity of the claim. 

§ 658. If, by their inquisition, the jury find the property of the goods 
or effects to be in the claimant, thie sheriff must forthwith deliver them 
to him or his agent ; unless the plaintiff ffives an undertaking, with 
sufficient sureties, to indemnify the sheriff for the detention thereof. 
If the undertaking is given, the sheriff must detain the goods or effects, 
as the property of the defendant. 

§ 659. If the property is found to be in the defendant, the finding 
does not prejudice the right of the claimant to bring an action, to 
recover the goods or effects, or the value thereof, 

§ 660. Where a vessel, belonging to a port or place in the United 
States, or a share or interest therein, is attached, the court or judge, on 
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the application, within thirty days thereafter, of a person claiming title ^jQ^gg^ 
thereto, or of his agent, must appoint three indifferent persons to make yessei. 
a valuation thereof. 

§ 661. A valuation of a vessel, or of a share or interest therein, made Apprais- 
as prescribed in this article, must be in writing, and subscribed by the sworaf vair 
appraisers ; each of whom must take and subscribe an affidavit, an- g*^j?^ ^ 
nexed thereto, to the effect, that the valuation was, in all respects, just turned. 
and fair, and that the value of the vessel, share, or interest, is truly 
stated therein, according to the deponent's belief. The valuation must 
be immediately returned to the court or judge ; and, after an under- 
taking is given, or after the expiration of the time to give an undertak- 
ing, it must be delivered to the sheriff. 

§ 662. Within two days after the valuation is returned, the claimant Under- 
or his agent may execute an undertaking to the sheriff, with sufficient he ^fen? 
sureties, approved by the court or judge, who must justify in twice the 
appraised value, to the effect, that, in an action to be brought on the 
undertaking, the claimant will establish that he was the owner of 
the vessel, 3iare, or interest, at the time of the levy thereupon ; and 
that, in case of his failure to do so, he will pay the amount of the val- 
uation, with interest from the date of the undertaking, to the sheriff ; 
or, if the warrant is vacated or annulled, to the defendant, or his per- 
sonal representative. 

§ 663. Upon such an undertaking being executed and delivered to vessel; 
the sheriff, the court or judge must make an order, directing the vessel S^e**®^J5^ 
or share to be discharged from the attachment. Thereupon the sheriff charged, 
must discharge the same accordingly, 

§ 664. The court or judge may, upon the application of either party, when un- 
at any time before the warrant is vacated or annulled, direct the sheriff f® be sue^ 
to commence an action upon the undertaking, upon such terms and 
conditions, and under such regulations, between him and the appli- 
cant, as it or he deems just. And if the warrant of attachment is 
vacated or annulled, the defendant in the attachment, his assignee or 
personal representative, may commence and maintain an action upon 
the undertaking, or may be substituted, in place of the sheriff, in an 
action pending thereupon. 

§ 665. In such an action, the claimant may show, in bar of a recovery,* Defence in 
that he was the owner of the vessel, share, or interest, at the time JSuo^ 
when it was attached. If judgment passes against him, the plaintiff plaintiff's 
is entitled to recover the amount of the valuation, with interest from ^^^^^^^' 
the date of the undertaking. 

§ 666. Where a foreign vessel, or a share or interest therein, is Foreign 
attached, it must be valued, as prescribed in sections six hundred and vainSd**^'^ 
sixty and six hundred and sixty-one of this act, upon the application 
of a person, who makes affidavit, to the effect that he is the owner 
thereof, or that he is the agent of a person, naming him and his resi- 
dence, whom he believes to be the owner of the vessel, share, or inter- 
est attached. 

§ 667. Notice of the application must be given to the plaintiff, as the Notice 
court or judge deems reasonable. thereof. 

§ 668, Within three days after the valuation is returned, the plain- Plaintiff to 
tiff must give, to the person in whose behalf the claim is made, an fnkfngvJfui 
andertaking, with sufficient sureties, approved by the court or judge, sureties. 
who must justify in twice the appraised value, to the effect that they will 
pay such damages as may be recovered for seizing the vessel, share, or 
interest, in an action brought against the sheriff, or the plaintiff in the 
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attachment, within three months from the approval of the undertak- 
ing, if it appears therein that the vessel, share, or interest belonged, 
at the time of attaching it, to the person in whose behalf the claim is 
made. 

§ 669. Unless such an undertaking is given, the court or judge must 
grant an order discharging the vessel, share, or interest so claimed, from 
the attachment; whereupon the sheriff must discharge the same 
accordingly. 

§ 670. If, after such an undertaking is given by the plaintiff, the 
warrant is vacated or annulled, or the attachment is discharged as to 
the vessel, share, or interest, the defendant or his agent is entitled to 
claim the same, or the proceeds thereof, if it has been sold, only upon 
his showing, to the satisfactiou of the court or judge, that the under- 
taking has been discharged ; or giving to the plaintiff an undertaking, 
with sufficient sureties, approved by the court or judge, who must jus- 
tify in twice the appraised value, to the effect, that they will indemnify 
the plaintiff against all charges and expenses, in consequence of the 
undertaking. 

§ 671. If the undertaking of the plaintiff is not discharged, or he is 
not indemnified, as prescribed in this article, within one month after the 
defendant becomes entitled to claim the vessel, share, or interest, as so 
prescribed, it may be sold by the sheriff, in whose custody it is, upon 
an order of the court or judge ; and the proceeds of the sale must be 
paid to the persons who executed the undertaking, for their indemnity. 

§ 672. If a claim is not made, by or in behalf of an owner of a do- 
mestic vessel, or of a share or interest therein, within thirty days after 
it is. attached, or if the proper undertaking is not executed by the 
claimant ; or if a claim is not made, within that time, by or in behalf 
of the owner of a foreign vessel, or of a share or interest therein ; the 
vessel, share, or interest, may be sold by the sheriff, under an order of 
the court or judge, upon the application of the plaintiff, if, in the opin- 
ion of the court or judge, a sale is necessary. 

§ 673. Where a share o|^ interest in a vessel, foreign or domestic, is 
attached, if the proper claim to it is not made, by or in behalf of an 
owner thereof, within thirty days thereafter, it may be sold by the 
sheriff, under an order of the court or judge, upon the application of a 
joint owner, or his agent. 

§ 674. The sheriff must keep the property attached by him, or the 
proceeds' of property sold, or of a demand collected by him, to answer 
any judgment that may be obtained against the defendant in the 
action, including a judgment upon an appeal taken therein. 

§ 675. But the court, upon the application of either party to the 
action, may direct the sheriff, either before or after the expiration of 
his term of office, to pay into court the proceeds of a demand collected, 
or property sold ; or to deposit them in a designated bank or trust com- 
pany, to be drawn out only upon the order of the court. 

§ 676. Where the proceeds of the property sold, and of the demands 
collected by the sheriff, equal or exceed the amount of the plaintiff's 
demand, with the costs and expenses, and of all other warrants of at* 
tachment or executions in the sheriff's hands, chargeable upon the same; 
the court, or the judge who granted the warrant, upon the application 
of the defendant, or of an assignee of, or purchaser from the defend- 
ant, and upon notice to the plaintiff, and the plaintiffs in the other 
warrants or executions, may, at any time during the pendency of the 
action, make an order, directing the sheriff to pay over the surplus to 
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the applicant, and to release from the attachment the remaining real 
and personal property attached. 

§ 677. The plaintiff, by leave of the court or judge, procured as pre- Plaintiff 
scribed in the next section, may bring and maintain, in the name of him- SJ.^on?n* 
self and the sheriff jointly, by his own attorney, and at his own expense, name of 
any action which, by the provisions of this title, may be brought by the^lherS. 
the sheriff, to recover property attached, or the value thereof, or a de- 
mand attached, or upon an undertaking given as prescribed in this 
title, by a person other than the plaintiff. The sheriff must receive the 
proceeds of such an action, but he is not liable for the costs or expenses 
thereof. Costs may be awarded, in such an action, against the plain- 
tiff in the warrant, but not against the sheriff. 

§ 678. The court or judge must grant leave to bring such an action. How leave 
where it appears, that due notice of the application therefor has been auch^af- 
given to the sheriff ; but, before doing so, the court or judge may require *^,^P^^ 
that notice of the application be given to the plaintiff, in any other war- ^ 
rant against the same defendant. And such terms, conditions, and 
regulations may be imposed, in the order granting leave, as the court 
or judge thinks proper, for the due protection of the rights and interests 
of all persons, interested in the disposition of the proceeds of the action. 

§ 679. Leave may, in like manner and with like effect, be granted to piaintiff 
the plaintiff in the . warrant, to be joined with the sheriff, in an action jJJJ^ed with 
brought by the sheriff, in a case where he might have procured leave sheriff, af«* 
to bring the action, as prescribed in the last two sections. Upon an ap- con?.^^^'^ 
plication therefor, the court or judge may, in a proper case, require the menced. 
plaintiff to provide for the expenses in the action, already incurred by 
the sheriff. The application must be denied, in case of an unreasona- 
ble delay in making it ; or where an application was made, before the 
action was brought, and the plaintiff neglected or refused, without a 
good excuse therefor, to comply with the terms, conditions or regula- 
tions then imposed. 

§ 680. The court or judge may, upon the application of the sheriff. Judge to 
or of the defendant in the warrant, during the pendency of an action, to^mana|e- 
brought as prescribed in the las*^ three sections, direct as to the con- JJ^^^'m ac- 
duct, discontinuance, or settlement of \Lt jame, and as to the applica- tion, etc. 
cation or disposition of the money or property recovered therein, as 
jofitice requires. 

§ 681. Upon the application of either party, and proof of the neglect Return of 
of the sheriff, the court or judge may, by order, require the sheriff to hJ)w en-^' 
return an inventory. Disobedience *o such an order may be punished, forced. 
as a contempt of the court. 
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Motion to § 682. The defendant, or a person who has acquired a lien upon, or 
iiodify**' interest in, his property, after it was attached, may, at any time before 
warrant, or the actual application of the attached property, or the proceeds thereof, 
security, to the payment of a judgment recovered in the action, apply to vacate 
or modify the warrant, or to increase the security, given by the plain- 
tiff, or for one or more of those forms of relief, together, or in the 
alternative. If the application is for two or more of those forms of 
relief, it must be regarded, for the purposes contemplated by the next 
four sections, as so many separate motions. 
Hownao- § 683. An application, specified in the last section, may be founded 
be made; only upon the papers upon which the warrant was granted ; in which 
by^new*** case, it must be made to the court, or, if the warrant was granted by 
proott. a judge out of court, to the same judge, in court or out of court, and 
vdth or without notice, as he deems proper. Or it may be founded 
upon proof, by affidavit, on the part of the defendant ; in which case, 
it must be made to the court, or, if the warrant was granted by a judge 
out of court, to any judge of the court, upon notice ; and it may be 
opposed by new proof, by affidavit, on the part of the plaintiff, tending 
to sustain any ground for the attachment, recited in the warrant, ana 
no other, unless the defendant relies upon a discharge in bankruptcy, 
or upon a discharge or exoneration,. granted in insolvent proceedings; 
in which case, the plaintiff may show any matter, in avoidance thereof, 
which he might show upon the trial. 
Q«i|8tk)n» § 684. Upon the hearing of such an application, the court or judge 
arising on must assume the truth of each allegation of the complaint, respecting 
the motion. ^Iji^li there is conflicting evidence; although a conflict of evidence 
may be taken into consideration, for the purpose of fixing the amount 
of the security to be given by the plaintiff. 
The same. § 685. The truth of every other allegation of fact, arising upon the 
application, must be determined, as a question of fact, by the court or 
judge. But the hearing may be adjourned, to enable the parties to 
procure further evidence, either by affidavit, or by deposition taken 
before a referee, appointed for that purpose, by the court or judge. 
When § 686. The granting or denial of such an application, founded only- 

Son n™t*to upon the papers upon which the warrant of attachment was granted, 
subM^uent ^^^^ ^^^^ prejudice a subsequent application, seasonably made, founded 
motion" upon proof, by affidavit, on the part of the defendant : and the grant- 
ing or denial of either application does not prejudice a subsequent 
application, seasonably made, founded upon the failure of a complaint, 
which had not been made at the time of the former application, to set 
forth a cause of action, sufficient to entitle the plaintiff to the warrant 
of attachment, .upon any ground recited therein.' 
j^l^'endant § gg/. The defendant may, at anytime after he has appeared in the 
for^is?^^ action, and before final judgment, apply to the judge who granted the 
at^lf. ^' warrant, or to the court for an order to discharge the attachment, as to 
ment. the whole or a part of the property attached. 

Under- § 688. Upon such an application, a sole defendant must give an 

begiven! undertaking, with at least two sufficient sureties, to the effect that he 

will, on demand, pay to the plaintiff the amount of any judeinent 

which may be recovered in the action against him, not exceeding a 
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sum specified in the undertaking, with interest. The sum so specified 
must be at least equal to the amount of the plaintifif 's demand, as 
specified in his affidavit ; or, at the option of the defendant, equal to 
the appraised value, according to the inventory, of the property 
attached ; or, if the application is to discharge the attachment, as to a 
part only of the property attached, to the appraised value of that 
portion. 

§ 689. Where there are two or more defendants, and an application AppUoa- 
is made, as prescribed in the last two sections, by one or more, but not ©f seveS* 
by all of them, the undertaking must provide for the payment of any defend- 
judgment, which may be recovered against any of the defendants in "'*'• 
the action, unless the applicant makps proof, by affidavit, to the satis- 
faction of the court or judge, that the property, with respect to which 
the application is made, belongs to him separately ; in which case, the 
undertaking must provide for the payment of any judgment, which 
may be recovered in the action against the applicant, either alone or 
jointly with any other defendant. Where an application is made, as 
prescribed in this section, at least two days notice thereof, with a copy 
of the affidavit, must be served upon the plaintiffs attorney, who may 
oppose the application by proof, by affidavit, that one or more of the 
other defendants own, or have an interest in the property. 

§ 690. An undertaking, given as prescribed in the last two sections, sureties to 
must be forthwith filed with the clerk of the county, where the action i^J^Jf, 
is triable. A copy thereof, with a notice of the filing must be forth- 
with served upon the plaintiffs attorney ; who may, within three days 
thereafter, give notice to the sheriff, that he excepts to the sufficiency 
of the sureties. Thereupon the sureties must justify, upon the like 
notice, and in like manner, as bail upon an arrest ; or a new under- 
taking must be given, with new sureties, who must justify in like 
manner. If the plaintiff does not except, as prescribed in this section, 
he is deemed to have waived all objection to the sureties. 

§ 691. The sheriff is responsible for the sufficiency of the sureties ; sherurmay 
and he may retain possession of the property attached, and the proceeds JJoperty 
thereof, until the objection to them is waived, as prescribed in the last jntfi justi- 
section, or they, or the new sureties, justify. ^^ ^^ 

§ 692. The liast five sections are applicable, where a vessel, or a share Foregoing 
or interest therein is attached. If it is necessary, to enable the defend- JJpUciwe 
ant to discharge the attachment, the court or judge may, by order, to yesseis. 
stAy any proceedings specified in article second of this title, or extend 
the time to do any act therein specified. 

§ 693. If a warrant of attachment is levied upon the interest of one Partners 
or more partners, in goods or chattels of a partnership, the other part- to^Sis-^^^^ 
ners, who are not defendants in the action, or any of them, may at any charge at- 
time before final judgment, apply to the judge who granted the warrant, ***^ ^^^' 
or to the court, upon an affidavit showing the lacts, for an order to 
discharge the attachment, as to that interest. 

§ 694. Upon such an application, the applicant must give an under- under- 
taMng, with at least two sufficient sureties, to the effect that they will ^^^Slven 
pay to the sheriflf, on demand, the amount of any judgment, which 
may be recovered against the partner who is defendant in the action ; 
or which may be recovered against him, in any other action, wherein 
the other partners are not defendants, and wherein a warrant of attach- 
ment, or an execution, may come to the sheriffs hands, at any time 
before the warrant of attachment, which was so levied, is vacated or 
annulled ; not exceeding a sum, specified in the undertaking, which 
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must not be less than the value of the interest of the defendant, in the 
goods or chattels seized upon the levy, as fiixed by the court or judge. 

§ 695. For the purpose of fi2dng the sum, or determining the suffi- 
ciency of the sureties, the court or judge may receive affidavits or oral 
testimony, or may direct a reference. 

§ 696. The court or judge may direct, that the plaintiff have notice 
of an application for a discharge of property, as prescribed in this 
article, or of the hearing under an order of reference, made as prescribed 
in the last section ; and that, if the applicant does not appear, where 
notice has been given, the application be dismissed or denied. 



ARTICLE FOURTH. 
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RnauLAnoirs whbbb thbrb abb Two ob mobb Wabbabts AaAnrar thb sahb 

Dbfendabt. 

BBonoir 697. Preferences of two or more warrants. 

698. Rule as to levy under a junior warrant. 

699. Subsequent warrants to be under control of judge, wbo issued first 

warrant. t 

700. The last section qualified. 

701. Undertaking, by junior attaching creditor, to prevent release of 

foreign vessel. 

702. Rule as to subsequent attachment of foreign vessel. 

703. Rights of junior plaintiff in action by senior plaintiff and sheriff 

jointly. 

704. Junior plaintiff may be allowed to commence action jointly with 

sheriff. 

705. Rights of third and other subsequent attaching creditors. 

§ 697. Where two or more warrants of attachment, against the same 
defendant, are delivered to the sheriff of the same county, top be 
executed, their respective preferences, and the rules, where a levy, or 
a levy and sale, have been made under a junior warrant, are the same, 
as where two or more executions, against the property of the same 
defendant, are delivered to the sheriif of the same county, to be 
executed. 

§ 698. Where a domestic vessel, or a share or interest therein, has 
been attached, and afterwards released, a$i prescribed in this title ; or 
where the personal property of a partnership, of which the defendant 
was a member, has been attached, and the attachment afterwards dis- 
charged, upon the application of another partner, as prescribed in this 
title ; another warrant, against the same defendant, shall not be levied 
on the same property, by the sheriff of the same or of any other county, 
until after the first warrant has been vacated or annulled. But, except 
as thus prescribed, where a second warrant, against the same defend- 
ant, is delivered to the same sheriff, he must execute it, by a levy upon 
property within his county, and he must thereupon take the same pro- 
ceedings, as if the levy was made under the first warrant. 

§ 699. If, after a warrant of attachment, granted by a judge out of 
court, has been placed in the hands of the sheriif for execution, and 
before it has been vacated or annulled, another warrant of attachment 
against the same defendant, granted by the court, or by another judge, 
is placed in the hands of the sheriff of the same county, the judge 
granting the first warrant controls the subsequent warrant, and the 
proceedings thereunder, subject to the provisions of section six hundred 
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and forty-three of this act ; and, for that purpose, he is deemed to be 
the judge granting the same, within the meaning of this title. And 
where warrants have been granted in different actions, a motion, or 
other proceeding, relating to the execution of either of them, which 
may he made or taken, by or before the court, as prescribed in this 
title, must be made or taken in the action, in which the first warrant 
was granted, except as prescribed in the next section. 

§ 700. The last section does not 3.pply to an application to vacate or The last 
modify either of the warrants of attachment, which must be made, as qtSmed 
if no other warrant of attachment had been granted. After the first 
warrant is vacated or annulled, the provisions of the last section apply 
to the warrant next in order, and- to the judge who granted the same. 

§ 701. Where a foreign vessel, or a share or interest therein, has been Under- 
attached and valued, as prescribed in article second of this title, and jSSor at-^ 
the plaintiff, in the first warrant of attachment, fails to give an under- ^Jjjg. 
taking to prevent the release thereof, the court or judge may grant to to prevent 
the plaintiff in a second warrant, then in the sheriff's hands for execu- JJJlKJ ^^ 
tion, an extension, of not more than three days thereafter, within which vess^ 
to furnish an undertaking, in all respects like the one to be furnished 
by the first plaintiff. And if he furnishes it, within that time, he has 
the same rights and privileges, and is subject to the same duties and 
liabilities, with respect to the vessel and its proceeds, and the subse- 
quent proceedings relating thereto, as if his was the first warrant. 

§ 702. If a foreign vessel, or a share or interest therein, has been Buie as to 
attached, and afterwards released, by reason of the failure of the |?ta?^ment 
plaintiff, in the first or the second warrant, to give an undertaking to of foreign 
prevent the release, it shall not be again attached, under warrant ^ 
against the same defendant, which had been delivered to the sheriff 
of the same county, before the expiration of the time within which the 
undertaking should have been furnished. But it may be again attached, 
under a subsequent warrant against the same defendant ; in which case, 
the plaintiff therein, and the plaintiff in each warrant subsequently 
delivered to the sheriff, have the same rights, and privileges, and are 
subject to the same duties and liabilities, with respect to the vessel and 
its proceeds, and the subsequent proceedings relating thereto, as if the 
warrant, under which it was attached, was the first warrant. 

§ 703. Where the plaintiff in a warrant of attachment has com- Bights of 
menced an action, in the name of himself and the sheriff jointly, as pSiStiirin 
prescribed in this title, a plaintiff in a junior warrant may apply to the action by 
court or judge, to direct as to the conduct, discontinuance, or settle- pMStiff 
ment of the same, or to impose terms, conditions, and regulations as to ^^^y®'** 
the continuance thereof, in the interest of the applicant; and such 
order may be made thereupon, as justice requires. If the first warrant is 
vacated, or the attachment thereunder is released or discharged, with- 
out affecting the cause of action prosecuted by the plaintiff therein and 
the sheriff jointly, the plaintiff in the warrant next in order, may, 
upon his own application, be substituted as joint plaintiff with the 
sheriff, by an order, made as upon an application for leave to bring 
such an action. 

§ 704. A plaintiff in a second warrant may apply to the court or junior 
judge, upon notice to the plaintiff in the first warrant, and to the Sj^jJ^iJ^ai- 
shenff, for leave to bring and maintain, in the name of himself and the lowed to 
sheriff jointly, any action, which might be brought in the name of the ^tion^'^°* 
senior plaintiff and the sheriff. If it appears raat the plaintiff in the J<>jgj^y 
first warrant neglects or refuses to be joined with the sheriff in such i^erui; 
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an action, or to comply with the terms, conditions, and regulations, 
imposed, either upon granting him an order for that purpose, or upon 
the hearing of an application, made as prescribed in this section, the 
court or judge may grant to the plaintiff in the second warrant, leave 
to bring and maintain such an action, in the name of himself and the 
sheriff jointly, with like effect, as if his was the first warrant. 

§ 705. Where there are more than two warrants of attachment, 
against the same defendant, the plaintiffs in the third and each sub- 
sequent warrant have, according to their respective priorities, the same 
rights and privileges, as against the plaintiffs in all senior warrants, 
which the plaintiff in the second warrant has, as against thd plaintiff 
in the first, and are subject to the same duties and liabilities ; except 
that a second extension of the time, within which to furnish an under- 
taking to prevent the release of a foreign vessel, or a share or interest 
therein, shall not be granted. And the plaintiffs in two or more junior 
warrants of attachment, may, by agreement among themselves, take 
jointly, and for their common benefit, any proceeding, permitted by 
this title to be taken, by the plaintiff in a second or subsequent war- 
rant of attachment ; provided that it does not interfere with the pref- 
erential or other right of an intermediate plaintiff. 



Execution 
to issue to 
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has levied. 



Only at- 
tached 
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ARTICLE FIFTH. 

PROOBBDIKGS AFTBB JuDOMBlTr ; RIGHTS OF PabTIBS AXTD DuTIBS OF THB BhBBIFF, 
AFTBB THB WABBAKT IS VACATED OB ANNULLBD, OB THB ATTACHMBNT DI8CHABGBD. 

SBonoK 706. Execution to issue to sheriff who has levied. 

707. Only atta,ched property bound when summons not personally served. 

708. Judgment in the principal action ; how satisfied. 

709. When attachment discharged, etc., property to be restored to defend- 

ant. 

710. Additional provision for his relief. 

711. Cancelling notice attaching real property. 

712. When shenff to return waiTant and his proceedings. 

§ 706. Where a levy, under a warrant of attachment in an action, 
has been made, an execution against property, upon a final judgment 
in favor of the plaintiff therein, recovered after the expiration of the 
term of office of the sheriff, who made the levy, must nevertheless be 
directed to an* executed by that sheriff, unless another person is des- 
i^ated by law to complete the unfinished business pertaining to his 
office ; or, in that case, to the person so designated. 

§ 707. Where the summons was served upon the defendant, vdthout 
the State, otherwise than personally, pursuant to an order obtained for 
that purpose, as prescribed in chapter fifth of this act, and he has not 
appeared in the action, the judgment can be enforced only against the 
property which has been levied upon, under the warrant of attachment, 
at the time when it is entered. But this section does not declare the 
effect of such a judgment, with respect to the application of any stat- 
ute of limitation. 

§ 708. Where an execution against property is issued upon a judg- 
ment for the plaintiff, in an action in which a warrant of attachment 
has been levied, the sheriff must satisfy it, as follows : 

1. He must pay over to the*plaintiff the money attached by him, or 
in his hands, as the proceeds of the sale of perishable prop'erty, or of 
a vessel, or a share or interest therein, sold by him, or of debts or 
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other things in action collected by him ; or so much thereof as is neces- 
sary to satisfy ihe judgment. 

2. If it is insufficient to satisfy the judgment, he must sell, under 
the execution, the other personal property attached, or so much thereof 
as is necessary ; including rights or shares in the stock of an associa- 
tion or corporation, or a bond or other instrument for the payment of 
money, executed and issued, with interest coupons annexed, by a gov- 
ernment, State, county, public officer, or municipal or other corporation, 
which is in terms negotiable, or payable to the bearer or holder, the 
principal whereof is not then payable ; but not including any other 
debt or thing in action. If the proceeds of that property are insuffi- 
cient to satisfy the judgment, and the execution requires him to satisfy 
it out of any other personal property of the defendant, he must sell the 
personal property, upon which he has levied by virtue of the execution. 
If the proceeds of the personal property, applicable to the execution, 
are insufficient to satisfy the judgment, the sheriff must sell, under the 
execution, all the right, title, and interest, which the defendant had in 
the real property attached, at the time when the notice was fQed, or at 
any time afterwards, before resorting to any other real property. 

3. If personal property attached, belonging to the defendant, has 
passed out of the hands of the sheriff, without having been sold or 
<;on verted into money, and the attachment has not been discharged, as 
to that property, he must, if practicable, regain possession thereof; 
and, for that purpose, he has all the authority which he had, to seize 
the same under the warrant. A person who wilfully conceals or with- 
holds such property from him, is liable to double damages, at the suit 
of the party aggrieved. 

4. Until the judgment is paid, he may collect the debts and other , 
things in action attached, and prosecute any undertaking, which he 
has taken in the course of the proceedings, and apply the proceeds 
thereof to the payment of the judgment. 

5. Where six months have expired, since the rendering of the judg- 
ment, the court, upon the petition of the plaintiff, accompanied with 
an affidavit, specifying fully all the proceedings of the sheriff, since 
the levy under the warrant, the property attached, and the disposition 
thereof; and the affidavit of the sheriff, showing that he has Used dili- 
gence, in endeavoring to collect the debts and other things in action 
attached, and that a portion thereof remains uncollected ; may direct 
the sheriff to sell the remaining portion, upon such terms, and in such 
manner, as it thinks proper. Notice of the application must be given 
to the defendant's attorney, if the defendant appeared in the action. 
K the summons was not personally served on the defendant, and he 
did not appear, the court may direct service of notice, as it thinks 
proper ; or may grant the application without notice. 

§ 709. Where a warrant of attachment is vacated, or annulled, or an when at- 
attachment is discharged, upon the application of the defendant, the ^gcharS- 
sheriff must, except in a case where it is otherwise specially prescribed ed, etc., ' 
by law, deliver over to the defendant, or to the person entitled thereto, ^iS®^ 
as the defendant's representative, upon reasonable demand, and upon stored to 
payment of all costs, charges, and expenses, legally chargeable by the ^'^''^*- 
sheriff, all the attached personal property remaining in his hands, or 
that portion thereof, as to which the attachment is discharged ; or the 
proceeds thereof, if it has been sold by him. 

§ 710. Where the sheriff is required, by this title, to deliver attached Additional 
property, or the proceeds thereof, to the defendant, he must also deliver proviflion 
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for bis ^ ^™' unless otherwise specially directed by the court or judge, all 
reUet books of account, vouchers, evidences of debt, muniments of title, or 
other papers, relating to the property, either real or personal, or to its 
proceeds ; together with all undertaMngs, relatii^ thereto, which he 
has taken in the course of the proceedings, and which have not been 
fully satisfied ; except an undertaking, given by the defendant, upon 
the discharge of property. He must also deliver a written assignment 
duly acknowledged, of each undertaking, so delivered, and of each 
other instrument, to which the defendant is thus entitled, an assign- 
ment of which is necessary to perfect or protect the defendant's title 
i thereto. The defendant must also, but upon his own application only, 

be substituted in the place of the sheriff, or the sheriff and the plain- 
^ tiff jointly, in an action brought as prescribed in this title ; but the 
court or judge may impose, as a condition of granting the order of sub- 
stitution, such terms as justice requires, with respect to indemnity and 
payment of expenses. The defendant's rights, with respect to prop- 
erly attached and not disposed of, and an undertisiking, or other instru- 
ment, to which he is thus entitled, are the same as those of the sheriff 
while the warrant was still in force, except where his rights are speci- 
ally defined or regulated by law. 
Canoeiiing § 711. At anytime after the warrant of attachment has been vacated 
tecmng^ o^ annulled, or the attachment has been discharged as to real property 
real prop- attached, the court may, in its discretion, upon the application oi any 
' person aggrieved, and upon such notice as it deems just, direct, that a 

notice, filed for the purpose of attaching the pronerty, be cancelled of 
record, by the clerk of the county where it is filed and recorded. The 
cancellation must be made by a note, to that effect, on the margin of 
the record, referring to the order ; and, unless the order is entered in 
the same clerk's office, a certified copy thereof must, at the same time, 
be filed therein, 
i^riff to § '^^^' Where a warrant of attachment has been vacated or annulled, 
return war. the sheriff must forthwith file, in the clerk's office, the warrant, with a 
hifpro?^ return of his proceedings thereon. Upon the application of either 
oeedtngB. party, and proof of the sheriff's neglect, the court may direct him so to 
do, forthwith, or within a specified time. 



TITLE IV. 
Other promional remedies; general and misceUaneotM praoieicne. 

Abtiolb 1. Receivers. 

2. Deposit, delivery, or conveyance of property. 
8. General and miscellaneous provisions. ' 

ARTICLE FIRST. 

Rbobivbbs. 



Sbotion 713. Receiver ; when appointed. 
714. Notice of application. 
716. Security. 
) 716. Certain receivers may hold real property. 
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§ 713. In addition to the cases, where the appointment oi a receiver «g^.gi^^p! 
is specially provided for by law, a receiver of property, which is the when ap- 
sabject of an action, in the supreme court, a superior city court, or a po^^^®*^ 
county court, may be appointed by the court, in either of the following 
cases: 

1. Before final judgment, on the application of a party who estab- 
lishes an apparent right to, or interest in, the property, where it is in 
the possession of an adverse party, and there is danger that it will be 
removed beyond the jurisdiction of the court, or lost, materially injured, 

or destroyed. , 

2. By or after the final judgment, to carry the judgment into effect, 
or to dispose of the property, according to its directions. 

3. After final judgment, to preserve the property, during the pend- 
ency of an appeal. 

The word, " property," as used in this section, includes the rents, 
profits, or other income, and the increase, of real or personal property. 

§ 714. Notice of an application, for the appointment of a receiver. Notice of 
in an action, must be given to the adverse party, unless he has failed tSS!**^*" 
to appear in the action, and the time limited for his appearance has 
expired. 

8 715. A receiver, appointed in an action or special proceeding, must. Security, 
before entering ux>on his duties, execute and file with the proper clerk, 
a bond, with at least two sufficient sureties, in a penalty fixed, and to 
an obligee designated by the court, judge, or referee, maMn^ the 
appointment, conditioned for the faithful discharge of his duties as 
receiver. And the court ; or, where the order was made out of court, 
the judge making the order, by or pursuant to which the receiver was 
appointed ; or his successor in office ; or, where the office is vacant, or 
the judge is absent from the State, or unable to act, or disqualified 
from acting, the supreme court ; may, at any time, remove the receiver, 
or direct him to give a new bond, with new sureties, with the like con- 
dition. But this section does not apply to a case, where special pro- 
vision is made by law, for the security to be given by a receiver, or for 
increasing the same, or for removing a receiver. 

§ 716. A receiver, appointed by or pursuant to an order or a judg- Certain 
ment, in an action in the supreme court, a superior city court, or a m^^hom 
county court, or in a special proceeding for the voluntary dissolution J^ p«>p- 
of a corporation, may take and hold real property, upon such trusts 
and for such purposes as the court directs, subject to the direction of 
the court, from time to time, respecting the disposition thereof. 



ARTICLE SECOND. 

DbFOSFT, DbLIVBRT, OB CONVBYAKOB OF PbOPBBTT. 

Sbctiov 717. Court may order a deposit or delivery of property in certain cases. 
718. When sheriff may take and convey, etc., property. 

§ 717. Where it is admitted, by the pleading or examination of a Court may 
party, that he has, in his possession or under his control, money, or SSJu or de- 
other personal property capable of delivery, which, being the subject "very of 
of the action or special proceeding, is held by him as trustee for another ceSSSu^ 
party, or which belongs to another party, the court may, in its discre- °*^®*- 
tion, grant an order, upon notice, that it be paid into, or deposited in 
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court, or delivered to that party, with or without security, subject to 
the further directioii of the court. 
T'^Sff ^ ^^^' Where the court has directed a deposit or delivery, as pre- 

take an™*^ scribed in the last section ; or where a jud^ent directs a party to 
make a deposit or delivery, or to convey real property ; if the direction 
is disobeyed, the court, besides punishing the disobedience as a con- 
tempt, may, by order, require the sheriff to take, and deposit or deliver 
the money or other personal property, or to convey the real property, 
in conformity with the direction of the court. 
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ARTICLE THIRD. 
Genbbal akd Miscbllakbous Pbovisiohs. 

Sbction 719. Arrest, injunction, and attachment ; when not to be granted together. 
720. Motions relating to provisional remedies to be decided in twenty days. 

§ 719. Where an application for an order of arrest, an injunction, 
and a warrant of attachment, or two of them, is made, in the same 
action, against the same defendant ; and it satisfactorily appears, that, 
under the particular circumstances of '*the case, two or all of them are 
not necessary for the plaintiff's security, the court dr judge may, in its 
or his discretion, require the plaintiff to elect between them. But this 
section does not apply to an action specified in subdivision third of 
section five hundred and forty-nine, or in section six hundred and 
thirty-seven of this act. 

§ 720. Where an application is made, to obtain, vacate, modify, or 
set aside an order of arrest, injunction order, or warrant of attech- 
ment, the court or judge must finally decide the same, within twenty 
days after it is submitted for decision. 
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CHAPTER VIII. 

MISCELLANEOUS INTERLOCUTORY PROCEEDINGS, AND 

REGULATIONS OF PRACTICE. 

f 
• 

TITLE I. — Mistakes, omissions, defects, and iBREauLARiTiBS. 
TITLE II. — Tender, and other offers and requests to thb 

ADVERSE PARTY. 

TITLE III. — Payment of money into court, and care and dis- 
position THEREOF. 

TITLE IV. — Proceedings upon the death or disability of ▲ 

PARTY, OR THE TRANSFER OF HIS INTEREST. 

TITLE V. — Motions and orders generally. 
TITLE VI. — Miscellaneous practice regulations. 



TITLE I. 

« 

MistdkeSy omissions^ dtfectSf and irregularUiei. 

Sbctiok 721. Defects cared by verdict, etc., and by judgment. 
722. Such defects to be supplied. 
728. Amendments by the court ; disregarding immaterial errors, etc. 

724. Relief against omissions, etc. ; amendments to conform proceedings. 

725. Returns by officers, etc. 

726. Papers lost or withheld ; how supplied. 

727. Order of court ; when necessary to amend. 

728. Disrep^arding defects in affidavits. 

729. Certain bondB, etc., when sufficient. 

730. Amending defects in bonds, etc. 

§ 721. In a court of record, where a verdict, report, or decision has Defeots 
been rendered, the judgment shall not be stayed, nor shall a judgment y^^^t^ 
be reversed, impaired, or affected, by reason of either of the following etc., an^ 
imperfections, omissions, defects, matters, or things, in the process, S«S?*- 
pleadings, or other proceedings : 

1. For want of a summons, or other writ. 

2. For any fault or defect in process; or for misconceiving a process, 
or awarding it to a wrong officer. 

3. For an imperfect or insufficient return of a sheriff or other officer ; 

or because an officer has not subscribed a return, actually made by him. i 

4. For a variance between the summons and complaint. ' 

5. For a mispleading, insufficient pleading, or jeofail. 

6. For want of a warrant of attorney by either party. 

7. For the appearance, by attorney, of an infant party, if the ver- 
^lict, report, or decision, or the judgment, is in his favor. 

8. For omitting to aJlege any matter, without proof of which the 
verdict, report, or decision ought not to have been rendered. 
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9. For a mistake in the name of a party or other person ; or in a 
sum of money ; or in the description of property ; or in reciting or 
stating a day, month, or year ; where the correct name, sum, descrip- 
tion, or date has been once rightly stated, in any of the pleadings or 
other proceedings. 

10. For a mistake in the name of a juror or officer. 

11. «For an informality in entering judgment, or making up the 
judjgment-roll. 

12. For any other default or negligence of the clerk, or any other 
officer of the court, or of a party, his attorney or counsel, by which the 
adverse party has not been prejudiced. 

^oh de- § 722. Each of the omissions, imperfections, defects, and variances, 
sappiiecL specified in the last section, and any other of like nature, not being 
against the right and justice of thd matter, and not altering the issue 
between the parties, or the trial, must, when necessary, be supplied, 
and the proceeding amended, by the court wherein the judgment is 
rendered, or by an appellate court, 
"^"nte b" ^ ^^' ^® court may, before or after judgment, in furtherance of 
Sbe'cou^; justice, and on such terms as it deems just, amend any process, plead- 
Sg f^i' ^Sf ^^ other proceeding, by adding or striking out the name of a per- 
teriai er- son as a party, or by correcting a mistake in the name of a party, or a 
TOW, etc. miatake in any other respect, or by inserting an allegation material to 
the case ; or, where the amendment does not change substantially the 
claim or defence, by conforming the pleading or other proceeding to 
the facts proved. And, in every stage of the action, the court must 
disregard an error or defect, in the pleadings or other proceedings, 
which does not affect the substantial rights of the adverse party. 
^Mef § 724. The court may likewise, in its discretion, and upon such terms 

^liflsions, as justico requires, at any time within one year after notice thereof, 
amend- relieve a party from a judgment, order, or other proceeding, taken 
ments to against him through his mistake, inadvertence, surprise, or excusable 
proceed- neglect ; and may supply an omission in any proceeding. Wherea pro- 
mIb». ceeding, taken by a party, fails to conform to a provision of this act, 

the court may, in like manner, and upon like terms, permit an amend- 
ment thereof, to conform it to the provision. 
Bettvns g 725, A court, to which a return is made by a sheriff or other officer, 
bIo? ^^^^ or by a subordinate court or other tribunal, may, in its discretion, 
direct the return to be amended, in matter of form, either before or 
after judgment. 
Papers lost § 726. Where an original pleading or paper is lost, or withheld by 
heid^^o^ any person, the court may authorize a copy to be filed and used, instead 
auppiied. of the original. 

Order of § 727. A procoss, pleading, or record, shall not be altered, by the 
w^ neo- clerk or any other officer of the court, or by any other person, without 
©88^ to the direction of the court, or of another court of competent authority ; 
*™^" * except in a case where a party, or his attorney, is specially authorized 

by law to amend a pleading. 
Diaremurd. § 728. The. want of a title, or a defect in the title, of an affidavit, 
in^flfda? does not impair it, if it intelligibly refers to the action or special pro- 
^^' ceeding, in which it is made. 

cer^ § 729. A bond or undertaking, required by statute to be given by a 

^nsnffi*' person, to entitle him to a right or privilege, or to take a proceeding, 

dent. is sufficient, if it conforms substantially to the form therefor, prescribed 

by the statute, and does not vary therefrom, to the prejudice of the 

rights of the party, to whom, or for whose benefit it is given. 
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§ 730. Where such a bond or undertaking is defective, the court, ^^^^^^ 
officer, or body, that would be authorized to receivie it, or to entertain defects in 
a proceeding in consequence thereof, if it was perfect, may, on the bondfl,eto., 
application of the persons who executed it, amend it accordingly ; and 
it shall thereupon be valid, from the time of its execution. 



TITLE 11. 
Tender y and other offers and requests to the adceree pa/rty. 

Bnonoir 731. Tender after suit. \ 

732. Amount to be paid into court. \ 

733. Effect of sufficient tender. 

734. When to be deducted from recovery, etc. 

735. Requiring admission of genuineness of paper. 

736. Offer to liquidate damages conditionally. 

737. Effect of refusal of offer. 

738. Defendant's offer to compromise ; proceedings thereon. 

739. Plaintiff's offer to compromise counterclaim ; proceedings thereon. 

740. Offer and acceptance, by whom subscribed. 

741. Rule if offer made within ten days before trial. 

742. In certain cases, judgment to be set aside. 

§ 731. Where the complaint demands judgment JEor a sum of money Tender 
only ; and the action is brought to recover a sum certain, or which may **'^"***» 
be reduced to certainty by calculation ; or to recover damages for a 
casual or involuntary personal injury, or a like injury to property ; the 
defendant, or his attorney, may, at any time before the trial, tender to 
the plaintiff, or his attorney, such a sum of money, as he conceives to 
be sufficient to make amends for the injury, or to pay the plaintiff's 
demand ; together with the costs of the action, to that time. 

§ 732. A tender, made as prescribed in the last section, does not ^oimtto 
avail the defendant, unless the money is accepted, or is paid into court into oonrt. 
within iive days after the tender. Notice of the payment into court 
must be served upon the plaintiff's attorney, within five days after it 
is made. If the plaintiff takes out the amount paid in, he accepts the 
tender. 

§ 733. If it appears, upon the trial, that the sum so tendered wa^ Effect of 
sufficient to pay the plaintiff's demand, or to make amends for the 2^^^ 
injury, und also to pay the costs of the action, to the time of the ten- 
der, the plaintiff cannot recover costs or interest, &om the time of the 
tender, but must pay the defendant's costs from that time. 

§ 734. If the plaintiff proceeds in the action, after accepting the When to be 
tender, the sum accepted must be deducted from the recovery, and a^^^'jS^ 
judgment rendered for the residue, if any ; and if the tender and covery,eto. 
acceptance do not appear in the pleadings, a memorandum thereof 
must be annexed to the judgment-roll. The plaintiff's right to recover 
costs, and his liability to pay costs to the defendant, are determined 
by the amount of the residue. 

§ 735. The attorney for a party may, at any time before the trial, J^oiring 
exhibit to the attorney for the adverse party, a paper, material to the of «nenuine- 
action, and request a written admission of its genuineness, ti the ad- ^^^ 
mission is not given, within four days after the request, and the paper 
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is proved or admitted on the trial, the expenses, incurred by the party 
exhibiting it, in order to prove its genuineness, must be ascertained at 
the trial, and paid by the party refusing the admission; unless it 
appears, to the satisfaction of the court, that there was a good reason 
for the refusal. 

§ 736. In an action to recover damages for breach of a contract, the 
defendant's attorney may, with the answer, serve upon the plaintiff's 
attorney, a written offer, that, if the defendant fails in his defence, the 
damages may be assessed at a specified sum. If the plaintiff serves 
notice, that he accepts the offer, with or before the notice of trial, and 
damages are awarded to him on the trial, they must be assessed accord- 
ingly. 

^ 737. If the plaintiff does not accept the offer, he cannot prove it, 
upon the trial. But if the damages, awarded to Jiim, do not exceed 
the Slim offered, the defendant is entitled to recover the expenses, 
necessarily incurred by him in preparing for the trial, with respect to 
the question of damages. The expenses must be ascertained, by the 
judge, or the referee, by or before whom the cause is tried. 

§ 738. The defendant may, before the trial, serve upon the plaintiff's 
attorney, a written offer, to allow judgment to be taken against him, 
for a sum, or property, or to the effect, therein specified, with dosts. 
If there are two or more defendants, and the action can be severed, a 
like offer may be made by one or more defendants, against whom a 
separate judgment may be taken. If the plaintiff, within ten days 
thereafter, serves upon the defendant's attorney, notice that he accepts 
the offer, he may fite the summons, complaint, and offer, with proof of 
acceptance, and thereupon the clerk must enter judgment accordingly. 
If notice of acceptance is not thus given, the offer cannot be given in 
evidence upon the trial ; but, if the plaintiff fails to obtain a more 
favorable judgment, he cannot recover costs from the time of the offer, 
but must pay costs from that time. 

§ 739. Where the defendant sets up a counterclaim, to an amount 
greater than the plaintiff's claim, or sufficient to reduce the plaintiff's 
recovery below fifty dollars, the plaintiff may serve, upon the defend- 
ant's attorney, a written offer, to allow judgment to be taken against 
him, for a specified sum, with costs, or against the defendant for a 
specified sum, and against the plaintiff for costs. If the defendant, 
within ten days thereafter, serves, upon the plaintiff's attorney, notice 
that he accepts the offer, either party may file the summons, complaint, 
answer, and offer, or copies thereof and proof of acceptance ; and 
thereupon the clerk must enter judgment accordingly. If notice of 
acceptance is not thus given, the offer cannot be given in evidence, 
upon the trial ; but, if ftie defendant fails to recover a more favorable 
judgment, he cannot recover costs from the. time of the offer, but must 
pay costs from that time. 

8 740. Unless an offer or an acceptance, made as prescribed in either 
of the last four sections, is subscribed by the party making it, his 
attorney must subscribe it, and annex thereto his affidavit, to the effect 
that he is duly authorized to make it, in behalf of the party. 

§ 741. If the adverse party moves the trial, before the expiration of 
ten days, after an offer is made, he is deemed to have rejected the offer. 
The party making the offer cannot move the trial, until the expiration 
of the ten days. 

§ 742. Where it appears, to the satisfaction of the court, in a case 
where judgment has been taken, upon the acceptance of an offer, as 
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prescribed in this title, that the action was commencod, upon an express t.tx>\>e 
or tacit, direct or indirect, agreement or understanding between the ^t aaide. 
parties, that an offer should be made by one party, for the purpose of 
enabling the other party to take judgment thereupon ; the juogment 
must be set aside, within one year after it is entered, upon the applica- 
tion of a subsequent judgment creditor of the party, against whom the 
judgment was taken; or of a third person interested in property, 
a£fected by the judgment ; or, where the judgment was taken against 
two or more persons as joint debtors, upon the application of eitner of 
them, who did not join in, or consent to the offer. But where a judg- 
ment is so set aside, the title to> property, sold to a purchaser, for value, 
and in good faith, shall not be affected thereby. 



TITLE III. 

Payment of rrumey into courts and care and disposition thereof. 

Bbctiok 743. Party bringing money into conrt is discharged. 

744. General roles may regulate concerning payment into conrt. 

745. Money to be paid to county treasurer, and securities taken in his name. 

746. Funds ; where and how deposited or invested. 

747. Powers of supreme coui*t as to transfer, etc., to and investment by 

guardian, etc. 

748. When other courts have like power. 

749. Powers of certain officers, touching securities, etc. 

750. Provisions relating to death, removal, etc., of officer. 

751. Authority for payment of money by bank or trust company.* 

752. How county treasurer to keep his accounts. 

753. County treasurer to report annually to the court. 

754. These provisions applicable in New-York to. the chamberlain. 

§ 743. A party bringing money into court, pursuant to the direction Party. 
of the court, is discharged thereby from all further liability, to the ex- monfy^Sito 
tent of the money so paid in. court is dis- 

§ 744. The general rules of practice may contain regulations, con- General 
coming the payment of money into court, in an action, and the care rules may 
and disposition thereof, which shall govern, where provision is not ^l^ermng 
otherwise made by law. ' Sftocourt, 

§ 745. Unless the court otherwise specially directs, money, paid into Money to 
court, must be paid, either directly, or by the oJBEicer who is required by J®^^ ^ 
law first to receive it, to the county treasurer of the county, where the treSurer, 
actioa is triable. Where it is paid to an officer, other than the county riJus^ken 
treasurer, he must pay it to the county treasurer, within four days after i» Wi 
he receives it. In the city of New- York, he must pay it to the cham* *'*™®' 
berlain, within two days after he receives it. A bond, mortgage, or 
other security,. or a certificate or transfer of stock, taken upon the in- 
vestment of money paid into court, must be taken to the county treas- 
urer of the county where the fund belongs, in his name of office ; or to 
such other county treasurer, as the court ^specially directs. But this 
and the next section do not prevent the court, upon the application of 
a party to an action, from directing in what manner or place, money, 
paid into court in the action, shall be deposited or invested, 

§ 746. Provision may be made, in the general rules of practice, for rands; 
the deposit, in a bank or trust company, of money paid into court; for how'de^'i 
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the investments thereof in the public debt of the United States, or of 
a State, or for loaning it upon approved interest-bearing iportgages 
upon real property ; and for the transferring or disposing, from time to 
tune, of the money, or any investment, or security. But the money 
must be deposited or loaned in the county where the fund belongs, 
where that can be done conveniently and safely, and with advantage 
to the parties interested. 

§ 747. The supreme court may direct that money, paid into that 
court, in an action brought therein, or a bond, mortgage, or other secur- 
ity, or public stock, in the possession or under the control of a county 
treasurer, which represents monfey so paid in, be transferred and deliv- 
ered to a general or special guardian, committee, or other trustee, upon 
his giving, or if he has given, security, satisfactory to the court, for the 
faithful execution of his trust; or that a bond, mortgage, or other 
security, or public stock, be taken by and in the name of the guardian, 
committee, or other trustee ; and be collected, invested or loaned, as 
the court directs, or as prescribed in the general rules of practice. 

§ 748. Each superior city court, each county court, and the marine 
court of the city of New- York, possesses, with respect to money, p^id 
into that court, in an action brought therein, or a bond, mortgage, or 
other security, or public stock, in or upon which it has been invested or 
loaned, the power and authority conferred upon the supreme court, 
by the last section. 

§ 749. A county treasurer, or other officer, or a guardian, committee, 
or other trustee, in whose name is taken a bond, mortgage, or other 
security, or public stock, representing money, paid into court, in an 
action ; or to whom stock or a security, or an account, deed, voucher, 
receipt, or other paper, representing or relating to such money, is trans- 
ferred, delivered, made, or given, pursuant to law, is vested with com- 
plete title thereto ; and may bring an action upon or in relation to the 
same, in his official or representative character. 

§ 750. On the expiration of the official term of a county treasurer, 
or where a vacancy occurs in his office, by death or otherwise, all pub- 
lic stock, bonds, mortgages, and other securities held by him, as pre- 
scribed in this title, vest in his successes* in office ; and all money 
deposited, as prescribed in this title, in a bank, trust company or other 
depository, to his credit, vests in, and must be carried to, the account 
of his successor in office. 

§ 751. Money, paid into court, in an action, and deposited in a bank 
or trust company, to the credit of a county treasurer, shall not be paid 
out, without the production of a certified copy of an order of the court, 
for that purpose, countersigned by the judge, by whose direction it is 
made. 

§ 752. The accounts of a county treasurer, with respect to money- 
received by him, as prescribed in this title, with each bank or trust 
company, in which it is deposited, must be kept, so as to show, in the 
cash-books of the bank or company, and in the books of the county 
treasurer, in what particular action, or on what account, each item of 
money credited or charged, was deposited or paid out. 

§ 753. A county treasurer, who has, in his possession or under his 
control, money, bonds, mortgages, or other securities, or public stock, 
as prescribed in this title, must, once in each year, at the time pre- 
scribed by special order, or by the general rules of practice, make a 
report to the court, into which the money was paid, containing a state- 
ment of his accounts for the preceding year, or since the last account 
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was rendered, and of the funds and securities under his control, relat- 
ing to the mqftiey paid into that court. The statement must show, as 
to each action separately, the amount on hand uninvested ; the time 
when each sum of money was received; the time, amount, and. other 
description of each payment, investment, or loan ; the amount depos- 
ited in each bank or trust company ; and the balance on deposit therein ; 
and also all public stock, bonds, mortgages, and other securities, rep- 
resenting the remainder of the fund. The statement must be accom- 
panied with a certificate Of the proper officer of each bank or trust ^ 
company, in which a deposit is made, to the effect, that the total 
amount, stated to be remaining on deposit, is actually in that bank or 
company, placed to the credit of the county treasurer, in the action, 
and not mingled with any other account. 

§ 754. Each provision of this title, relating to a county treasurer. These pro- 
applies to the chamberlain of the city of New- York, with respect to pifcabie**^ 
money paid into court, in an action triable in the city and county of &ew York 
New- York, or with respect to money, or a bond, mortgage, or other Siamber- 
security, or public stock, representing money paid into court ; except i»^ 
where special provision, with respect to the same, is otherwise made 
by law. 



TITLE IV. 

Proceedings upon the death or disability of a party ^ or the transfer of 

his interest. 

Bbctiok 755. Action ; when not to abate. 

756. Proceedings upon transfer of interest, or devolution of liability. 

757. Id. ; when sole party dies and action survives. 

758. Id. ; when one of severiJ parties dies. 

759. 760. Id. ; when part of cause of action survives. 

761. When court may order action abated. 

762. Special cases excepted. 

763. Death of party after verdict, etc. 

764. Action for a wrong not to abate after verdict, etc. 

765. No verdict, etc., can be taken after a party's death. 

766. Death, etc., of public officer or trustee. 

§ 755. An action does not abate by any event, if the cause of action. Action; 
survives or continues. ^ J^hen not 

§ 756. In case of a transfer of interest, or devolution of liability, the Pr^ed*. 
action may be continued, by or against the original party ; unless the ^Sg^r ^f 
court directs the person, to whom the interest is transferred, or upon interesf.or 
whom the liability is devolved, to be substituted in the action, or of uabm^ 
joined with the original party, as the case requires. 

§ 757. In case of the death of a sole plaintiff or defendant, if the id.;wheii 
cause of action survives or continues, the court, upon motion, within Siea^^^ 
one year thereafter, or afterwards, upon a supplemental complaint, action snr- 
must, in a proper case, allow or compel the action to be continued, by ^^®®' 
or against his representative, or successor in interest. 

§758. In case of the death of one of two or more plaintiffs, or one w.; when 
of two or more defendants, if the entire cause of action survives to or e?aipiirtiSli 
against the others^ the action must proceed in favor of or against the <^w. 
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others, as the case requires ; and the court, upon motion, may change 
the title thereof accordingly. 

§ 759. In case of the death of one of two or more plaintiffs, or ove 
of twjO or more defendants, if part only of the cause of action, or part 
or some of two or more distinct causes of action, survives to or against 
the others, the action may proceed, without bringing in the successor 
to the rights or liabilities of the deceased party; and the judgment 
shall not affect him, or his interest in the subject of the acSon. But 
where it appears proper so to do, the court may require or to^ compel 
the successor, or a person who claims to be the successor, to be brought 
in as a party, upon his * own application or upon the application of a 
party to the action. 

§ 760. Where such a person applies in his own behalf,.the court may 
direct that he be made a party, by admendment* of the pleadings, or 
otherwise, as the case requires. Where an application is made by the 
plaintiff, to bring in such a person as defendant, the court may direct 
that a supplemental summons issue, and that supplemental pleading 
be made. Where an application is made by a defendant, to bring in 
such a person, the court may, and in proper case must, permit the 
defendant to commence a cross action for' that purpose. The cross 
action must be brought in the same court, unless the order otherwise 
specially directs. If it directs that the action be commenced in another 
court, the latter court may, by order, at any time after the cross action 
is commenced, remove to itself the original action, with like effect as 
if it had been brought therein. Unless the court otherwise directs, the 
original action and the cross action must be tried, and judgment ren- 
dered therein, as if they were one. action. 

§ 761. At any time after the death of the plaintiff, or after the mar- 
riage of the plaintiff, where it affects the rights of either party, the 
court may, in its discretion, upon notice to such persons as it directs, 
and upon the application of the adverse party, or of a person whose 
interest is affected, direct that the action abate, unless it is continued 
by the proper parties, within a time specified in the order, not less than 
six months, or more than one year, after the granting thereof. 

§ 762. The foregoing provisions of this title do not apply to a case, 
where special provision is otherwise made by law. 

§ 763. If either party to an action dies, after an accepted offer to 
allow judgment to be taken, or after a verdict, report, or decision, or 
an interlocutory judgment, but before final judgment is entered, the 
court must enter final judgment, in the names of the original parties ; 
unless the offer, verdict, report, or decision, or the interlocutory judg- 
ment, is set aside. 

§ 764. After verdict, report, or decision, in an action to recover dam- 
ages for a personal injury, the action does not abate by the death of a 
party, unless the verdict, report, or decision is finally set aside, h Until 
it is finally set aside, the subsequent proceedings, including an appeal 
from an order setting it aside, or from a judgment or order reversing 
or setting aside a judgment entered thereupon, are the same, as in a 
case where the cause of action survives. 

§ 765. This title does not authorize the entry of a judgment against 
a party, who dies before a verdict, report, or decision ief actually ren- 
dered against him. In that case the verdict, report, or decision is abso- 
lutely void. 
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CHAP, vin.] MOTIONS AND ORDERS. §§ 766-771. 

TITLE 6 

§ 766. Where an action or special proceeding is authorized or directed jy^^^ ^^ 
by law, to be brought by or in the name of a public officer, or by a ©fpublic *' 
receiver, or other trustee, appointed by virtue of a statute, his death or ^^f' 
removal does riot abate the action or special proceeding ; but the same , 
may be continued by his successor, who must, upon his application, or 
that of a party interested, be substituted for that purpose, by the order 
of the court, a copy of which must be annexed to the judgment-roll. 



TITLE V. 
Motions and orders generdUy. 

8BCTI0V 767. Definition of an order. 

768. Id. ; of a motion. 

769. Motions in supreme court; where to he heard. 

770. Motions in New York city. 

771. In absence of judge, motion may be transferred to another judge. 

772. 773. Whfd; judges may make oraere out of court, without notice. 

774. Review of order made by county judge. 

775. When stay of proceedings not to exceed twenty days. 

. 776. Subsequent application for order, after denial, etc., of prior api>licar 
. tion. 

777. Id. ; as to application for judgment. / 

778. Penalty for violating last two sections. • 

779. Costs of a motion ; how collected. 

§ 767. A direction of a court or judge, made, as prescribed in this Definition 
act, in an action or special proceeding, must be in writing, unless ^^*^<>'<*®'- 
otherwise specified in the particular case. Such a direction, unless it 
is contained in a judgment, is an order. 

§ 768. An application for an order is a motion. JJoiion* 

^ § 769. A motion, upon notice, in an action in the supreme court. Motions in 
must be made within the judicial district, in which the action is triable, supreme 
or in a county adjoining that in which it is triable ; except that where where to be 
it is triable in the first judicial district ;* and a motion, upon notice, ^«"^ 
cannot be made in that district, in an action triable elsewhere. But 
this section does not apply to a case, where it is specially prescribed by 
law, that a motion may be made in the county, where the applicant, or 
other person to be affected thereby, or the attorney, resides. 

§ 770. In the first judicial district, a motion which elsewhere must Motions in 
be made in court, ,may be made to a judge out of court, except for a ^^ ^^^^ 
new trial on the merits. 

§ 771. Where notice of a motion is given, or an order to show cause in absence 
is returnable, before a judge, out of court, who, at the time fixed for Jf ^J}**f®» 
the motion, is or will be absent, or unable, for any other cause, to hear Say be 
it, the motion may be transferred, by his order, made before or at that to*anot^^ 
time, or by the written stipulation of the attorneys for the parties, to judge. 
another judge, before whom it might have been originally made. 

• Thus in the original : The words, " the motion must be made in that district," after the 
words, *' jndicial district," were in the copy I'nrnished by the chairman of the commiasion to 
revise the statutes, and were doubtless omitted in engrossing. 
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§ 772. Where an order, in an action, may be made by a judge of the 
court, out of court, and without notice, and the particular judge is not 
specially designated by law, it may be made by any judge of the court, 
in any part of the State ; or, except to stay proceedings after verdict, 
report, or decision, by the county judge of the county where the action 
is triable, or in which the attorney for the applicant resides. Where 
such an order grants a provisional remedy, it can be vacated only in the 
mode specially prescribed by law ; in any other case, it may be vacated 
or modified, without notice, by the judge who made it, or, upon notice, 
by him, or by the court. 

§ 773. The limitation, contained in the last section, of the county 
judges who may make an order, does not apply to a case where it is 
prescribed in this act, in general words, that a particular order may be 
made by a county judge, or by any county judge. 

§ 774. An order, made by a county judge, may be reviewed in the 
same manner, as if it was made by a judge of the court, in which the 
action is pending. 

§ 775. An order to stay proceedings in an action, for a longer time 
than twenty days, shall not be made by a judge, out of court, except 
to stay proceedings under an order or judgment appealed from, or 
where it is made upon notice of the application, to the adverse party. 

§ 776. If an application for an order, made to a judge of the court, 
or to a county judge, is wholly or partly refused, or granted condition- 
ally, or on terms ; a subsequent application, in reference to the same 
matter, and in the same stage of the proceedings, shall be made only ' 
to the same judge, or to the court. If it is made to another judge, out 
of court, an order granted thereupon must be vacated by the judge who 
made it ; or, if he is absent, or otherwise unable to. hear the application, 
by any judge of the court, upon proof, by affidavit, of the facts. 

§ 777. Where an application is made to the court for judgment, it 
cannot be withdf awn, without the express permission of the court ; knd 
a subsequent application for judgment shall not be made, at a term 
held by another judge, except where the first application is so with- 
drawn ; or where the directions, given thereupon, require an act to be 
done, before judgment can be rendered; or where the fact of the 
former application is stated, and the proceedings thereupon, and sub- 
sequent thereto, are fully set forth, in the papers upon which the appli- 
cation is made. 

§ 778. A person making an application, forbidden by the last two 
sections, with knowledge of the previous application, shall be punished 
by the court, for a contempt. 

§ 779. Where costs of a motion, directed by an order to be paid, are 
not paid, within the time fixed for that purpose by the order, or by the 
general rules of practice, an execution, against the personal property 
only, of the person required to pay them, may be issued in the same 
form, as nearly as may be, as an execution upon a judgment; omitting 
the recitals and directions, relating to real property. But where the 
order directs, that the costs of the motion abide the event of the action, 
or where costs of a motion, awarded by an order have not been col- 
lected, when final judgment is entered, they may be taxed as part of 
the costs of the action, or set off against costs awarded to the adverse 
party, as the case requires. This section does not affect the right of a 
party, to collect costs of a motion, by proceedings for contempt, in a 
case where they may be so collected by law. 
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CHAP.vni.] TIME. §§ 780-784. 

TITLE 6. 

TITLE VI. 

MisceUaneoits practice reguloHom, 

ABTiCLiil. General regulations respecting time. 

2. Preferred and deferred causes. 

3. Service of papers. 

4. Discovery Sf books and papei*s. 

5. General regulations respecting bonds and undertakings. 

6. Other matters. 

ARTICLE FIRST. 
General Regulations RBSPBcriNa Time. 

SEcnoK 780. Notice of motion, to be eight days. 

781. How time enlarged, before its expiration. 

782. Copy of affidavit must be served. 

783. Relief, after time has expired. 

784. When time cannot be extended. 

785. Qualification of last section. > , 

786. Orders in certain actions; how published. 

787. Time for publication of notice ; how computed. 

788. Time for doing any act ; how computed. 

§ 780. Where special provision is not otherwise made by law, or by Notice of 
the general rules of practice, if notice of a motion, or of any other J^^eight*^ 
proceeding in an action, before a court or a judge, is necessary, it must, days. 
if personally served, be served at least eight days before the time 
appointed for the hearing ; unless the court or a judge thereof, upon an 
affidavit showing grounds therefor, makes an order to show cause, why 
the application should not be granted ; and, in the order, directs that 
service thereof, less than eight days before it is returnable, be sufficient. 

§ 781. Where the time, within which a proceeding in an action after How time 
its commencement, must be taken, has begun to run, and has not ex- Sefojf^ite 
pired, it may be enlarged, upon an affidavit showing grounds therefor, expiration. 
by the court, or by a judge authorized to make an order in the action. 

§ 782. In a case specified in the last two sections, the affidavit, upon copy of 
which the order was granted, or a copy thereof, must be served with a ^^J© 
copy of the order ; otherwise, the order may be disregarded. served. 

§783. After the expiration of the time, within which a pleading Relief after 
must be made, or any other proceeding in an action, after its commence- expired 
ment, must be taken, the court, upon good cause shown, may, in its 
discretion, and upon such terms as justice requires, relieve the party 
from the consequences of an omission to do the act, and allow it to be 
done ; except as otherwise specially prescribed by law. 

§ 784.- A court, or a judge, is not authorized to extend the time, When time 
fixed by law, within which to commence an action ; or to take an eSended. 
appeal; or to apply t6 continue an action, where a party thereto has 
died, or has incurred a disability ; or the time fixed by the court, 
within which a supplemental complaint must be made, in order to con- 
tinue an action ; or an action is to abate, unless it is continued by the 
proper parties. A court, or a judge, cannot allow either of those acts 
to be done, after the expiration of the time fixed by law, or by the^ 
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order, as the case may be, for doing it ; except in a case specified in 
the next section. 
Son^ust ^ ^^^' Where a party, entitled to appeal from a judgment or order, 
s^tion. dies, within sixty days, after the entry of the same, or next before the 
expiration of the time within which the appeal maybe taken; or 
where a person, entitled to move to set aside a final judgment, for error 
in fact, dies, within sixty days next before the expiration of the time 
to make such a motion, the court, by which the order was made, or the 
judgment rendered, may allow the appeal to be ta^en, or the motion to 
. be made, by the heir, devisee, or personal representative of the dece- 
dent, as the case requires, if the application, for leave so to do, is made 
within four months after the entry of the judgment or order, or the 
expiration of the time prescribed by law for the motion. 
certaS^. S 786. Where an action is brought for the collective benefit of the 
tions; how Creditors of a person, or of an estate, oi* for the benefit of a person or 
paoiiflhed. persons, other than the plaintiff, who will come in and contribute to the 
expense of the action, notice of a direction of the court, contained in a 
judgment or order, requiring the creditors, or other person or persons 
to exhibit their demands, or otherwise to come in, must be published, 
once in each week, for at least three successive weeks, and as much 
longer as the court directs, in the newspaper, published at Albany, in 
which legal notices are required to be published, and in a newspaper, 
published in the county where the act is required to be done. 
^uSuwSon § ^^^* "^^^ period of publication of a legal notice, in an action or 
of noScer^ special proceeding, brought in a court, either of record or not of record, 
puted.^™' ^' before a judge of such a court, must be computed, so as to exclude 
the first day of publication, and include the day, on which the act or 
event, of which notice is given, is to happen, or which completes the 
full period of publication. 
Time for § 788. The time within which an act, in an action or special proceed- 
octriow^ iiig, brought, as specified in the last section, is required by law to be 
computed, done, must be computed, by excluding the first, and including the last 
day ; except where it is otherwise specially prescribed by law. If the 
last day is Sunday, or a legal holiday, it must be excluded. Where the 
act is required to be done within two days, and an intervening day is 
Sunday, or a legal holiday, it must also be excluded. 



ARTICLE SECOND. 

Pbhfbrbbd and dkfsrrbd Cavsbs. 

Sbction 789. Preference of certain actions by the people. 

790. Id. ; of criminal actions. 

791. Id. ; among civil actions. 

792. Id. ; in mandamus or prohibition. 

793. When an order is necessary. 

794. When cause passed, how placed upon the calendar. 

795. Note of issue to state time when passed. 

Preference § 789. A trial, motion, appeal, or hearing, in an action by the peo- 

acSon**^ pi® to recover money, funds, credits, or other property, held or owned 

the peopfe. by the State, or held or owned, officially or otherwise for, or in behalf 

of, a public or governmental interest, by a municipal or ^ther public 

corporation, or by a board, officer, custodian, agency or agent of the 

State, or of a city, county, town, village, or other division, subdivision, 
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department, or portion of the State, which the defendant has, without 
right, obtained, received^ converted, or disposed of; or to recover dam- 
ages, or other compensation, for so obtaining, receiving, paying, con- 
verting, or disposing of the same ; or the aiding or abetting thereof; 
is entitled, on the application of the Attorney-General, to a preference 
over any other business, at a term or sitting of any court of the State, 
irrespective of its place upon the calendar. 

§ 790. A criminal action, including an appeal or other proceeding ^^.-^g', 
in a criminal cause, is entitled, under the direction of the court, to Sctions. 
preference in the trial or hearing thereof, over all civil actions and 
special proceedings, except as prescribed in the last section. 

§ 791. Civil causes are entitled to preference among themselvey, in id.j among 
the trial or hearing thereof, in the following order, next after the causes ttons*^ 
specified in the last section but one : 

1. An action or special proceeding, in which the people of the State 
are parties, and appear by the Attomey-Gfeneral ; where the Attorney- 
General has given notice, at the time of service of notice of trial or 
argument, of a particutar day in the term, on which he will move it. 
If the action or special proceeding is not moved by him for trial or argu- 
ment on that day, or as soon thereafter, in the same term, as the court 
can hear it, the other party may then move the trial or argument ; 
otherwise, it shall not be moved out of its order at that term, except by 
the special order of the court. 

2. Except in the court of appeals or the supreme court, an action or 
special proceeding, in which the commissioners of pilots in the city of 
New- York are parties ; where a notice, similar to the notice prescribed 
in the last subdivision, has been served by their attorney, at the time 
of service of the notice of trial or argument. The provisions of the 
last subdivision, relating to moving the trial or argument, apply to a 
cause within this subdivision. 

3. In the court of appeals or the supreme court, an appeal taken by 
either party, in an action or special proceeding other than as specified 
in subdivision first of this section, where the people of the State, or a 
board of State officers, are sole parties, or a State officer is sole party, 
plaintiff or defendant. 

4. An action or special proceeding, in which the mayor, aldermen, 
and commonalty of the city of New- York are parties. 

5. In the court of appeals, an action, a party to which has died, 
pending the action, where the pendency of the action prevents a final 
settlement of the estate of the deceased party. 

6. In any court, an action, in which an executor or administrator is 
the sole plaintiff or sole defendant ; an action for the construction of, or 
an adjudication upon, a will, in which the administrator with the will 
annexed, or the executor of the will, is joined, as plaintiff or defendant, 
with one or more other parties ; and, in the court of appeals or the supreme 
court, an appeal from the decree or decision of a surrogate's court, 
determining a will to be valid, and admitting it to probate, or granting 
general letters of administration. 

7. An action, wherein the defendant is actually confined in jail, by 
virtue of an order of arrest, for want of bail. 

8. An action for dower ; where the plaintiff makes proof, by affidavit, 
to the satisfaction of the court, or a judge thereof, that she has no suffi- 
cient means of support, aside from the estate in controversy. 

9. An appeal from a final order, made in a summary proceeding to 
recover the possession of real property. 
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10. A motion to vacate or modify a provisional remedy, or an appeal 
from an order, allowing or continuing a provisional remedy. 

11. An action against a corporation or joint-stock association, issuing 
bank notes, or any kind of paper credits, to circulate as money ; or by 
or against a receiver of such a corporation or association. 

12. An action against a corporation, founded upon a note, or other 
evidence of debt, for the absolute payment of money. 

13. An action against a sheriff, in his official capacity. 

14. A cause entitled to preference, by the general rules of practice, 
or by the special order of the court in the particular case. 

Where an issue of law and an issue of fact, or two or more other 
questions of' different natures, come before the same term of the court 
for trial or hearing, the preference given by this section affects only 
the order, in which the issues or questions of the same nature are to be 
disposed of. 

^ ^_^ § 792. Where a writ of mandamus or of prohibition has been issued, 

or prohibH from the general term, to a special term, or a judge of the same court, 
^^^' the cause may, in the discretion of the court, or, where an appeal is 

taken therein to the court or appeals, in the discretion of that court, be 
preferred over any of the causes specified in the last section, 
order i**^ § 793. Where the ri^ht to a preference depends ujwn facts, which do 
necessary, not appear in the pleadings or other papers, upon which the cause is to 
be tried or heard, the party desiring a preference must procure an order 
therefor, from the court, or a judge thereof, upon notice to the adverse 
party. A copy of the order must be served, with or before the notice 
of trial or argument. Such an order is not appealable ; but it may be 
vacated by the judge or judges holding the term, at which the pre- 
ferred cause is noticed for trial or hearing. But a preliminary order is 
not requisite, in a case embraced within subdivision first or second of the 
last section but one ; and the order, in a case embraced within subdivi- 
sion seventh or eighth thereof, may be made ex parte, and is conclusive. 
c&vise § ^^^' ^^^'^ ^^ action or special proceeding, placed upon the cal- 

passed, ondar of a term of a court of record, held in the city and county of 
upon^thS^ New- York, is regularly called and passed, without a postponement by 
calendar, tl^e court, for good cause shown, it must thenceforth be placed on the 
same or a future calendar, as if the date of the issue was the time 
when it was thus passed. 
Note ofu- § 795. In a case specified in the last section, the party placing the 
time^hen cause upon the calendar, for a subsequent term, must state, in the note 
passed. ^f iggue, the date of the issue, as prescribed in that section. If he 
omits to do so, by reason whereof the cause retains its priority on the 
calendar, the court, on the application of the adverse party, or of its 
own motion, may strike the cause from the calendar. 



ARTICLE THIRD. 

Seryicb of Papers. 

Section 796. Pai>ep may be served personally. 

797. Other modes of sendee. 

798. Double time when served through the post-office. 

799. When paper to be served on attorney ; when service not required. 

800. When service may be made on clerk, for non-resident. 

801. Service through branch post-office in New- York city. 

802. This article not applicable to service of summons, etc. 
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§ 796. A notice or other paper in an action, may be served on a party ^ ^'^' 
or an attorney, either by delivering it to him personally, or in the man- be ServBd' 
ner prescribed in the next section. ' personauy. 

§ 797. Where the service is not personal, it may be made as follows : other 

1. Upon a party or an attorney, through the i)ost-office, by deposit- JJ?^^^^ 
ing the paper, properly inclosed in a post-paid wrapper, in the post- 

oince of the party or the attorney serving it, directed to the person to 
be served, at the address, within the State, designated by him for that 
purpose, upon the preceding papers in the action ; or, where he has 
not made such a designation, at his place of residence, or the place 
where he keeps an office, according to the best information which can 
conveniently be obtained concerning the same. 

2. Upon an attorney, during his absence from his office, by leaving 
the paper with his partner or clerk therein, or ¥dth a person having 
charge thereof. k 

3. Upon an attorney, if there is no person in charge of his office, and 
the service is made between six o'clock in the morning and nine o'clock 
in the evening, either by leaving it, in a conspicuous place in his office, 
or by depositing it, inclosed in a sealed wrapper, directed to him, in 
his office letter-box ; or, if the office is not open, so as to admit of leav- 
ing the paper therein, and there is no office letter-box, by leaving it 
at his residence, within the State, with a person of suitable age and 
discretion. 

4. Upon a party, by leaving the paper at his residence, between six 
o'clock in the morning and nine o'clock in the evening, with a person of ^ 
suitable age and discretion. 

§ 798. Where it is prescribed in this act, or in the general rules of Double 
practice, that a notice must be given, or a paper must be served, within served ^'^'^ 
a specified time, before an act is to be done ; or that the adverse party ^^^"s:^ 
has a specified time, after notice or service, within which to do an act ; office?* 
if service is made through the post-office, the time so required or 
allowed is double the time specified ; except that service of notice of 
trial may be made, through the post-office, not less than sixteen days 
before the day of trial, including the day of service. 

799. Where a party has appeared, a notice or other paper, required When pa- 
to be served in an action, must be served upon his attorney. If a Served on 
defendant has not appeared, service of a notice or other paper, in the attorney; 
ordinary proceedings in the action, need not be made upon him, unless vice not re- 
he is actually confined in jail, for want of bail. quired. 

§ 800. Where a party to an action, who has appeared in person, re- when ser- 
side^ without the State, or his residence cannot, with reasonable dili- Ji^co ™ay^^ 
gence, be ascertained, and he has not designated an address, within clerk, for 
the Stete, upon the preceding papers, service of a paper upon him may Sentr*^' 
be made, by serving it on the clerk. 

§ 801. In the city of New- York, where a paper is served, or a return service 
is made, through the post-office, the deposit of the package in a branch ^/^^^ 
post-office has the same effect, as a deposit in the general or principal post-office 
post-office of that city. YoJL^Sty 

§ 802. This article does not apply to the service of a summons, or This article 
other process ; or of a paper to bring a party into contempt ; or to a J^JjJP^^^" 
case where the mode of service is specially prescribed by law. »erv?ce ©r 

summons, 
etc. 
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TITLES. 

I 

ARTICLE FOURTH. 

DiscovBBT OP Books and Papbks. 

Sbotioh 803. Court may direct discovery of books, etc. 

804. Rules to prescribe the cases, etc. 

805. Petition for discoveiy, and order thereupon. 

806. Order, when and by whom vacated. 

807. Proceedings upon tne return of the order. 

808. Penalty fdr disobedience. 

809. Effect of papers, etc., produced. 

Coart may § 803. A court of record, other than a justices' court in a city, has 
covwy of power to compel a party to an action pending therein, to produce and 
books, etc. discover, or to give to the other party, an inspection and copy, or per- 
mission to take a copy, of a book, document, or other paper, in his pos- 
session or under his control, relating to the merits of the action, or of 
the defence therein, 
prescribe §. ^^^* ^^ general rules of practice must prescribe the cases, in 
the cases, which a discovery or inspection may be so compelled, and the proceed- 
®^* ings for that purpose, where the same ^re not prescribed in this act. 

discovier^^'^ § 805. To entitle a party to procure such a discovery or inspection, 
and order he must present a petition, praying therefor, and verified by affidavit, 
thereupon. ^ ^j^^ court, or to a judge authorized to make an order in the action ; 
upon which an order may be made, directing the party, against whom 
the discovery or inspection is sought, to allow it, or, in default thereof, 
to show cause before the court, at a time and place, and upon a notice, . 
therein specified, why the prayer of the petition should not be 
granted ; and, if necessary or proper, that his proceedings be stayed 
until the hearing of the application, although the stay exceeds twenty 
days. 
wfcSn and ^ ^^^* ^^ Order, made as prescribed in the last section, may be 
by whom vacated, by the judge who granted it, or by the court, upon satisfactory 
vacated, p^^^f^ ]^y affidavit : 

1. That it ought not to have been granted, or that it has been com- 
plied with; or, 

2. That the party required to make the discovery, or permit the in- 
spection, has not the possession or control of the book, document, or 
other paper, directed to be produced or inspected. 

^oceed-^ § 807. Upon the return of the order to show cause, the court may 
thFreSirn make such an order, with respect to the discovery or inspection prayed 
Jj^*^ for, as justice requires. "Where either is directed, a referee may be 
appointed by the order, to direct and superintend it ; whose certificate, 
unless set aside by the court, is presumptive, and, except in proceed- 
ings for contempt, conclusive evidence, of compliance or non-compli- 
ance with the terms of the order. A fixed sum, not exceeding twenty 
dollars, may be added to the costs of the motion, for the fees of the 
referee. 
disobe^.*°' § ^^^' Where an order, made as prescribed in the last sectfon, directs 
enoe. a discovery or inspection, the party in whose behalf it was made, may, 

upon proof, by affidavit, that the adverse party has failed to obey it, 
and upon notice to him, apply to the court, for an order to punish him 
for the failure. Upon the hearing of the application, the court may, 
upon the payment of such a sum, for the expenses of the applicant, as 
the court fixes, and upon compliance with such other terms, as it deems 
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ART ft 

just to impose, permit the party in default to comply with the order 
for a discovery and inspection ; and, for that piirpose, it may direct 
that the application to punish him stand over to a future time. Upon 
the final hearing of the application to punish the party in default, the 
court, in a proper case, may direct that his complaint be dismissed, or 
his answer or reply be stricken out, and that judgment be rendered 
accordingly ; or it may make an order, striking out one or more causes 
of action, defences, counterclaims, or replies, interposed by him ; or 
that he be debarred from maintaining a particular claim or defence, 
in relation to which the discovery or inspection was sought. Where 
the party has failed to obey an order, allowing an inspection by the 
adverse party, and requiring him to furnish a copy, or permit a copy 
to be taken, the court may also direct that the book, document, or other 
paper, b^ excluded from being given in evidence.; or it may punish 
the party for a contempt ; or both. 

§ 809. A book, document, or other paper, produced under an order. Effect of 
made as prescribed in this article, has the same effect, when used by eS?f p^. 
the party requiring it, as if it was produced upon notice, according to duced. 
the practice of the court. 



ARTICLE FIFTH. 

G'BITBRAL RbGULATIOHS BBSPECTIira BONDS AKD UnDBBTAKIKOS. 

Sbgtion 810. Bonds, undertakings, etc., most be acknowledged. 

811. Party need not join with his sui^eties ; when one surety is sufficient. 

812. Form of bond or undertaking; affidavit of sureties; appi*oval by 

court or judge. 

813. When several sureties may justify, each in a smaller sum. 

814. Bonds, etc., to the people or a public officer for the benefit of a 

suitor. 

815. Bonds, etc., not affected by change of parties. 

816. Id.; to be filed. 

§ 810. Before a bond or undertaking, given in an action or special Bonds, an. 
proceeding, as prescribed in this act, becomes effectual, it must be eSj^musI^' 
acknowledged or proved, and certified, in like manner as a deed to be beiwknow 
recorded. ^^»"^- 

§ fill. Where a provision of this act requires a bond or undertaking, party need 
with sureties, to be given by, or in behalf of, a party or other person, ^^'^^ws 
he need not join with the sureties in the execution thereof, unless the sureties; 
provision requires him to executo the same ; and the execution thereof ^rety^is* 
by one surety is sufficient, although the word, " sureties," is used, sufficient, 
unless the provision expressly requires two or more sureties. 

§ 812. A bond or undertaking, executed by a surety or sureties, as Form of 
prescribed in this act, must, where two or more persons execute it, be Jertakhi"'^ 
joint and several in form ; and, except as otherwise expressly pre- affidavit of 
scribed by law, it must be accompanied with the affidavit of each Ip^rovai 
surety, subjoined thereto, to the effect, that he is a resident of, and a by court or 
householder or a freeholder within, the State, and is worth the penalty ^"^®* 
of the bond, or twice the sum specified in the undertaking, over all the 
debts and liabilities, which he owes or has incurred, and exclusive of 
property exempt by law from levy and sale under an execution. A 
bond or undertaking given by a party, without a surety, must be 
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TTTTjIC It 

accompanied by his affidavit, to the same eflTect. The bond or under- 
" taking, except as otherwise expressly prescribed by law, must be 
approved by the court, before which the proceeding is taken, or a judge 
thereof, or the judge, before whom the proceeding is taken. The 
approval-must be indorsed upon the bond or undertaking. 
eSi^sureT" § ^^^* "^"^ where the penalty of the bond, or twice the sum specified 
ties may ' in the undertaking, is twenty thousand dollars, or upwards, the court 
eachm a ^' j^dge may, in its or his discretion, allow the sum, in which a surety 
smaUer is required to justify, to be made up by the justification of two or more 
*"*^* sureties, each in a smaller sum. But, in that case, a surety cannot 

justify in a sum less than ten thousand dollars ; and, where two or 
more sureties are required by law to justify, the same person cannot so 
contribute to make up the sum, for more than one of them. 
?to^% the § ^^^* ^^®^® ^ bond or undertaking has been given, as prescribed 
people or a by law, in the course of an action or special proceeding, to the people 
COT for*tt?e or to a public officer, for the benefit of a party or other person inter- 
benefit of a ested, and provision is not specially made by law for the prosecution 
smtor. thereof; the party or other person, so interested, may maintain an 
action in his own name, for a breach of the condition of the bond, or 
of the terms of the undertaking ; upon procuring an order, granting 
him leave so to do. The order may be made by the court, in which 
the action is or was pending ; or by a superior city court, the marine 
court of the city of New York, or a county court, if the bond or under- 
taking was given in a special proceeding, pending before a judge of 
that court ; or, in any other case, by the supreme court. Notice of the 
application therefor must be given, as directed by the court or judge, 
to the persons interested in the disposition of the proceeds. 
Bonds, § 815. A bond or undertaking, given in an action or special proceed- 

fecteS^y ing, as prescribed in this act, continues in force, after the substitution 
parties °^ of a new party in place of an original party, or any other change of 
parties ; and has thereafter the same force and effect, as if then given 
anew, in conformity to the change of parties. 
MUtobe §816. A bond or undertaking, required to be given by this act, 
must be filed with the clerk of the court ; except where, in a special 
case, a different disposition thereof is directed by the court, or pre- 
scribed in this act. 



ARTICLE SIXTH. 

Othbb Mattrbs. 

Sbctiov 817. ConsoUdating causes in same court. 

818. Id. ; in different courts. 

819. Id. ; by plaintiff. 

820. Interpleader by oMer in certain cases. 

821. Dismissal of complaint for neglect to serve summons. 

822. Id. ; for neglect to proceed. 

823. Feigned issues abolished, and order for trial substituted. 

824. Summons and pleadings to be filed within ten days after service. 

825. Papers in special proceedings ; where to be filed. 

826. PubUcation, if no newspaper in county. 

827. Special references in certain cases. 

ConsoU- 8 817. Where two or more actions, in favor of the same plaintiff 
dating against the same defendant, for causes of action which may be joined, 
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are pending in the same court, the court may, in its discretion, by ^^^^^^ \^ 
order, consolidate any or all of them, into one action. same court. 

§ 818. Where one of the actions is pending in the supreme court, and W-; »» 
another is pending in another court, the supreme court may, by order, oourta.^ 
remove to itself the action in the other court, and consolidate it with 
that in the supreme court. 

§ 819. Where separate actions are commenced against two or more id.; hy 
joint and several debtors, in the same court, and for the same cause p^^***» 
of action, the plaintijf may, in any stage of the proceedings, consoli- 
date them into one action. 

§ 820. A defendant, against whom an action to recover damages for inter- 
the breach of a contract, or an action of ejectment, or an action to order^Si^^ 
recover a chattel, is pending, may, at any time before answer, upon certain 
proof, by affidavit, that a person, not a party to the action, makes a ^^^^' 
demand against him for the same debt or property, without collusion 
with him, apply to the court, upon notice to that person and the adverse 
party, for an order to substitute that person in his place, and to dis- 
charge him from liability to either, on his paying into court the amount 
of the debt, or delivering possession of the property, or its value, to 
such person as the court directs. The court may, in its discretion, 
make such an order. 

§ 821. Where, in an action against two or more defendants, the plain- Dismissal 
tiff unreasonably neglects to serve the summons upon one or more of pijSSTfor 
them, the court may, in its discretion, upon the application of a defend- neglect to 
ant who has appeared in the action, dismiss the complaint as against mona.^^"^ 
him, and render judgment accordingly. 

§ 822. Where the plaintiff unreasonably neglects to proceed in the id.; for 
action against a defendant, the court may, in its discretion, upon the prfceed!*^ 
application of that defendant, dismiss the complaint as against him, 
and render judgment accordingly. 

§ 823. Feigned issues have been abolished. In a case, where neither Feigned 
party can, as of right, require a trial by jury of an issue of fact aris- Ished^.and' 
ing upon the pleadings, or where a question of fact, not in issue upon or<ier for 
the pleadings, is to be tried, an order for the trial thereof by a jury sStuted. 
may be made, stating, distinctly and plainly, the questions of fact to 
be tried. Such an order is the only authority necessary for the trial. 

§ 824. The summons, and each pleading in an action, must be filed summons 
with the clerk, by the party in whose behalf it is served, within ten f^gs.^to be 
days after the service thereof. If the party fails so to file it, the adverse ^nliay?^'^ 
party, on proof of the failure, is entitled, without notice, to an order after ser- 
from a judge, that it be filed within a time specified in the order, or ^*®®* 
be deemed abandoned. 

§ 825. A return or other paper in a special proceeding, where no Papers in 
other disposition thereof is prescribed by law, must be filed, and an S^ceed- 
order therein must be entered, with the clerk of the county in which mm, where 
the special proceeding is taken, if it is before a county officer, or a *^ ® ® * 
jadge of a court established in a city ; if before a justice of the supreme 
court, with the clerk of a county designated by the, justice ; or, if no 
designation is made by him, of a county where one of the parties 
resides. 

§ 826. Where a notice, or other proceeding, is required by law to be PubUca- 
published in a newspaper published in a county, and no newspaper is no news^"' 
pablished therein, the publication may be made in a newspaper of an paper in 
adjoining county, except where special provision is otherwise made ^^^^ ^' 
by law, 
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§827. REFERENCK. [chap. Tin. 

* § 827. Where a provision of this act authorizes the "»rirt to approve 
e^nces'bi ^^^ Undertaking, or the sureties thereto ; or to make an examination or 
^^^ inquiry ; or to appoint an appraiser, receiver or trustee ; it may direct 
a reference for that purpose, to one or more persons designated in the 
order, either to report the facts to the court, for its subsequent action, 
or to act thereupon. And where, according to the practice of the court 
of chancery, on the thirty-first day of December, eighteen hundred 
and forty-six, a matter was referable to the clerk, or to a master in 
chancery, a court having authority to act thereupon, may direct a 
reference to one or more persons, designated in the order, with the 
powers which were possessed by the clerk, or the master in chancery, 
except where it is otherwise specially prescribed by law. 
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CHAP. IX.] COMPETENCY OF WITNESSES. § 828. 



TITUS 1. 



CHAPTER IX. 

EVIDENCE. 
TITLE I. — General RBauLATiONs respecting evidence, and thb 

COMPETENCY AND MODE OP EXAMINATION OP A WITNESS. 

TITLE 11. — Compelling the attendance and testimony op wit- 
ness. 

TITLE III.— Depositions. 

TITLE IV. — Documentary evidence. 

TITLE V. — Miscellaneous provisions. 



TITLE L 

Oenerdi regtdcUions respecting evidence^ and the competency and mode of 

eamnincUion of a vntness. 

Abticlb 1. Competency of a witness ; evidence in particular cases. 
2. Administration of an oath or affii*mation. 



' ARTICLE FIRST. 

COMFBTBNCT OF A WiTKBSS ; EVIDBNCB JS PARTIGULAB CASBS. 

Bbction 828. No witness to be excluded by reason of interest, etc. 

829. When party, etc., cannot be examined. 

830. Id. ; husband or wife of party, etc. i 

831. When husband and wife not competent witnesses. 

832. Conviction for crime, not to exclude witness ; how conviction proved. 

833. Clergymen, etc., not to disclose confessions. 

834. Physicians not to disclose professional information. 

835. Attorneys and counsellors not to disclose communications. 

836. Application of the last three sections. 

837. When witness not excused from testifying. 

838. Evidence of party may be rebutted. 

839. Admission by member of corporation. 

840. Seal, presumptive evidence of consideration. 

841. Presumption of death in certain cases. 

§ 828. Except as otherwise specially prescribed in this title, a person No witneaa 
shall not be excluded or excused from being a witness, by reason of his ciJded1)V 
or her interest in the event of an action or special proceeding ; or reason of 
because he or she is a party thereto ; or the husbaifd or wife of a party Sc!^**^' 
thereto, or of a person in whose behalf an action or special proceeding 
is brought, prosecuted, opposed, or defended. 

157 



1 



§ §829-8 87. COMPETENCY OP WITNESSB»l. [chap. ix. 

When ar- § ®^* ^P^"^ *^^ *^^^ ^^ ^^ action, or the hearing, upon the merits, 
ty, etc.^ of a special proceeding, a party to, or a person interested in the event 
exaSSned. ®^ ^^® action or special proceeding ; or a person from, through, or under 
whom, such a party or interested person derives his interest or title, by 
assignment or otherwise ; shall not be examined, as a witness, against 
the executor, administrator, or survivor of a deceased person ; or the 
committee of a lunatic ; or a person deriving his title or interest from, 
through, or under a deceased person or lunatic, by assignment or other- 
wise ; concerning a personal transaction or communication between the 
witness and the deceased person or lunatic, except a transaction or 
communication, concerning which the executor, administrator, sur- 
vivor, committee, or person so deriving title or interest, is examined in 
his own behalf, or the testimony of the lunatic or deceased person is 
given in evidence, 
husband or § ^^^* "^^^ husband or wife of a party or person interested,, who 
wife of par- caiinot be examined concerning a transaction or communication, as 
ty, etc. prescribed in the last section, cannot be examined as a witness, con- 
cerning the same transaction or communication ; or a like transaction 
or communication, between the witness and the deceased person or 
lunatic. 
ba**dand* § ^^^* "^ husband or a wife is not competent to testify against the 
wife not Other, upon the trial of an action, or the hearing, upon the merits, of a 
wiuSsses* special proceeding, founded upon an allegation of adultery ; except to 
prove the marriage. A wife is not a competent witness for or against 
her husband, in an action for criminal conversation. A husband or 
wife shall not be compelled to' disclose a confidential communication, 
made by one to the other, during the marriage. 
ConyictioA § 832. A porson, who has been convicted of a crime or misdem^nor 
not to ex.' . is, notwithstanding, a competent witness : but the conviction may be 
nesi^ how Proved, for the purpose of affecting the weight of his testimony, either 
conviction by the rocord, or by his cross-examination, upon which he must answer 
proved. ^^^ question, relevant to that inquiry ; and the party cross-examining 

him is not concluded, by his answer to such a question, 
mcn^^tc § ^^^* ^ clergyman, or other minister of any religion, shall not be 
nottodis- allowed to disclose a confession made to him, in his professional char- 
feMfoM.** acter, in the course of discipline, enjoined by the rules or practice of 

the religious body, to which he belongs, 
n Yto^dt*** § 834. A person, dufy authorized to practice physic or surgery, shall 
close pro- not be allowed to disclose any information which he acquired in attend- 
fnfonna? ing a patient, in a professional capacity, and which was necessary to 
tion. enable him to act in that capacity. 

Attorneys § 835. An attorney or counsellor at law shall not be allowed to dis- 
seiiors not closo a communication, made by his client to him, or his advice given 
^^unf? thereon, in the course of his professional employment. 
caUons. § 836. The last three sections apply to every examination of a per- 

tion ofthe ^^^ *® ^ witness, unless the person confessing, the patient, oi; the client, 
last three as the case requires, is present or represented by counsel, and does not 
secuons. ^^^^^ ^ ^y^^ testimony. 

When wit- § 837. A Competent witness shall not be excused from answering a 
exwi^d relevant question, on the ground only that the answer may tend to 
Si^^^**'" establish the fact, that he owes a debt, or is otjierwise subject to a civil 
suit. But this provision does not require a witness to give an answer, 
which will tend to accuse himself of a crime or misdemeanor, or to 
expose him to a penalty or forfeiture ; nor does it vary any other rule, 
respecting the examination of a witness. 
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CHAP, n.] OATHS AND AFFIRMATIONS. §§ 888-844. 

A Dm a 

§ 838. The testimony of a party, taken at the instance of the adverse uvidence 
party, orally or by deposition, may be rebutted by other evidence. of party 

§ 839. The admission of a member of an aggregate corporation, who SSed^ ^^' 
is not a party, shall not be received as evidence against the corporAtion, Admission 
unless it was made concerning and while engaged in a transaction, in of ^JJJSS^ 
which he was the authorized agent of the corporation. tion. 

§ 840. A seal upon an executory instrument is only presumptive evi- Seai, pre- 
dence of a sufficient consideration, which may be rebutted, as if the Ividenceof 
instrument was not sealed. tion^**^^^*' 

§ 841. A person, upon whose life an estate in real property depends, Presump. 
who remains without the United States, or absents himself, in the State ^^J5.j,**f^ 
or elsewhere, for seven years together, is presumed to be dead, in an certain 
uctioi;L or special proceeding, concerning the property, in which his ®**®** 
death comes in question, unless it is affirmatively proved that he was 
alive within that time. 



ARTICLE SECOND. 

Administration of an Oath ob Affirmation. 

Sbction 842. Before whom oaths and affidavits may be taken. 

843. Id. ; in special cases. 

844. Id. ; without the State. 

845. General mode of swearing*. 

846. When kissing the gospels dispensed with. 

847. When affirmation to be made. 

848. Other modes of swearing. 

849. Swearing persons not Christians. 

850. Coui*t may examine witnesses. 

851. Swearing falsely in any form, perjury. 

§ 842. An oath or affidavit, required or authorized by law ; except an Before 
oath to a juror or a witness upon a trial, an oath of office, and an oath ^thsand 
required by law to be taken before a particular officer ; may be taken affidavits 
before a judge, clerk, deputy-clerk, or special deputy-clerk, of a court, Slen.^ 
a notary public, mayor, justice of the peace, surrogate, special county 
judge, special surrogate, county clerk, deputy county clerk, special 
deputy county cl^rk, or commissioner of deeds, within the district in 
which the officer is authorized to act ; and when certified by the officer, 
to have been tisiken before him; may be used in any court, or before any 
officer or other person. 

§ 843. Where an officer, person, board, or committee, has been here- id.; in 
tofore, or is hereafter authorized by law, to take or hear testimony, or cSaesf^ 
to hear or receive an affidavit, or to take a deposition, in relation to a 
matter, concerning which he or it has a duty to perform, the officer or 
person, or a member of the board or committee, may administer an oath, 
for that purpose. Where an officer, person, board, or committee, to 
whom or to which application is made to do an act in an official 
capacity, requires information or proof, to enable him or it to decide 
upon the propriety of doing the act, he or it may take testimony, or 
receive an affidavit for that purpose. 

§ 844. An oath or affidavit required, or which may be received, in an w.; with- 
action, special proceeding, or other matter, may be taken, without the stote!*^ 
State, except where it is otherwise specially prescribed by law, before 
an officer authorized by the laws of the State, to take and certify the 
acknowledgment and proof of deeds, to be recorded in the State ; and, 
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§§845-8 51. SWEARING A WITNESS; SUBPOENAS. [chap. n. 

TITTjE 2 

when certified by him to have been taken before him, and accompanied 
with the like certificates, as to his official character and the genuineness 
of his signature, as are required to entitle a deed acknowledged before 
/ him to be recorded within the State, may be used, as if taken and cer- 
tified, within the State, by an officer authorized by law to take and 
certify the same. 
mod^S § ^^* ^^® usual mode of administering an oath, now practiced, by 
swearing, the person who swears laying his hand upon and kissing the gospels, 
must be observed, where an oath is administered, except as otherwise 
specially prescribed in this article. 
When kiss- § 34(j. The oath must be administered in the following form, to a 
pels di£^* person who so desires, the laying of the hand upon and kissing the 
^ST* gospels being omitted : " You do swear, in the presence of the ever- 
living Grod". While so swearing, he may or may hot hold up his hand, 
at his option, 
fl^^^ion § ^^- ^ solemn declaration or affirmation, in the following form, 
to be made, must be administered to a person who declares that he has conscien- 
tious scruples against taking an oath, or swearing in any form : " You 
do solemnly, sincerely, and truly, declare and affirm". 
o^er § 848. If the court or officer, before which or whom a person is 

swearing, offered as a witness, is satisfied, that any peculiar mode of swearing, 
connected with, or in addition to laying the hand upon and kissing the 
gospels, is, in his opinion, more solemn and obligatory, the court or 
officer may, in its or his discretion, adopt that mode of swearing the 
witness. 
Swearing § 349, ^ person, believing in a religion other than the Christian, 

persons not . - *■ t • x a •!_ i* • i»"i_» i** * ^ 

ciiristians. must be sworn according to the peculiar ceremonies of his religion, if 
any, instead of one of the methods prescribed in the foregoing sections 
of this article. 
Court may § 850. The court or officer may examine an infant, or a person 
witoess. apparently of weak intellect, produced before it or him, as a witness, 
to ascertain his capacity and the extent of his knowledge ; and may 
inquire of a person, produced as a witness, what peculiar ceremonies 
in swearing he deems most obligatory, 
scaring § 851. A persou swearing, affirming or declaring, in any form, where 
any form, an oath is authorized by law, is lawfully sworn, and is guilty of perjury, 
peijury. j^ ^ ^g^g^ where he would be guilty of the same crime, if he had sworn 
by laying his hand upon and kissing the gospels. 



TITLE II. 
CompeUing the attendance and testimony of a witnesSn 

SBcnoir 852. Mode of serving subpoena issued out of a court. 

853. Penalty for disobedience. 

854. Subpoena to be issued by judge, etc. 

855. Penalty for disobeying subpoena ; warrant for witness. 

856. When witness to be imprisoned. 

857. Contents of warrant. 

858. To whom directed ; how executed. 

859. Qualification of preceding sections. 

860. Witness exempt from an*est. 

861. When to be discharged from arrest. 
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CHAP. IX.] SDBPCBNAS. §§ 852-856. 

862. By whom witness may be discharged 

863. Arrest, whenVoid; penaltv. 

864. Sheriff not to be liable, unless affidavit is made. 

865. Application of foregoing provisions to judgments. 
. 866. Records not to be removea by virtue of siApoena. 

867. Id.; books of account. 

868. Books, etc., of corporation, how produced. 

869. When personal attendancje not required by supoena duces tecum. 

§ 852. A subpoena, issued out of the court, to compel the attendance of Mode of 
a witness, and, where the subpoena so requires, to compel him to bring SSbp^la 
with him a book or paper, must be served as follows : 6f i^oo^ 

1. The original subpoena must be exhibited to the witness. 

2. A copy of the subpoena, or a ticket containing its substance, must 
be delivered to him. 

3. The fees allowed by law, for travelling to, and returning firom, 
the place where he is required to attend, and for one day's attendance, 
must be paid or tendered to him. 

§ 853. A pers6n so subpoenaed, who fails, without reasonable excuse, Penai^for 
to obey the subpoena, or a person who fails, without reasonable excuse, ^*^® 
to obey an order, duly served upon him, made by the court or a judge, 
in an action, before or after final judgment therein, requiring him to 
attend, and be examined, or so to attend, and bring with him a book 
or a paper, is liable, in addition to punishment for contempt, for the 
damages sustained by the party aggrieved in consequence of the failure,, 
and Mty dollars in addition thereto. Those sums may be recovered 
in one action, or in separate actions. If he is a party to the action in 
which he was subpoenaed, the court may, as an additional punishment, 
strike out his pleading. 

§ 854. Where a judge, or an arbitrator, referee, or other person, or a sabpona 
board or committee, has been heretofore, or is hereafter expressly J^^®^^ 
authorized by law, to hear, try, or determine a matter ; or to do any efo. 
other act in an official capacity, in relation to which proofs may be 
taken, or the attendance of a person as a witness may be required ; or 
to require a person to attend, either before him or it, or before another 
judge, or omcer, or a person designated in a commission issued by a 
court of another State or country, to give testimony, or to have his 
deposition taken, or to be examined ; a subpoena may be issued, by 
and under the hand of the judge, arbitrator, referee, or other person, or 
the chairman, or a majority, of the board or committee, requiring the 
person to attend ; and also, in a proper case, to bring with him a book 
or a paper. The subpoena must be served, as prescribed in the last 
section but one. This section does not apply to a matter arising, or an 
act to be done, in an action in a court of record. 

§ 855. A person who is duly subpoenaed, as prescribed in the last Penalty for 
section, must obey the subpoena. If he fails so to do, without a reason- iJiKpanal* 
able excuse, he is liable, in addition to any other punishment which y*^3£j ' 
may be lawfully inflicted therefor, for the damages sustained by the ^' ^*** 
person aggrieved, in consequence of the failure, and fifty dollars in 
addition thereto, to be recovered as prescribed in the last section but one. 
If he fails to attend, the officer, or other person, or the body, issuing the 
subpoena, upon proof of due service thereof, and, where it required the 
witness's attendance before another person, upon proof of the failure to 
attend, must issue a warrant to the sheriff of the county, commanding 
him to apprehend the defaulting witness, and bring him before the offi* 
cer, person, or body, before whom or which bis attendance was required* 
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§ §856-8 64. PUNISHING DELINQUENT WITNESSES, ETC. [chap. ix. 

TIT LiR 2 

When wit^ § ^^^' ^^ * person, subpoBnaed and attending, or brought, as pre- 

ness to be scribed in tbe last section, before an officer or other person, or a body, 

oned. refuses without reasonable cause, to be examined ; or to answer a legal 

and pertinent question ; or to produce a book or paper, which he was 

directed to bring, by the terms of the subpoena ; or to subscribe his 

deposition, after it has been correctly reduced to writing ; the officer, 

or other person, or the body, issuing the subpoena, must, by warrant, 

commit him to jail, there to remain, until he submits to do the act which 

/ he was so required to do, or is discharged according to law. 

oirSSnSit ^ ^^^' ^ warrant of commitment, issued as prescribed in the last 

' section, must specify particularly the cause of the commitment ; and, if 

the witness is committed for refusing to answer a question, the question 

must be inserted in the warrant. 

dir^ted? ^ ^^^' ^ warrant to apprehend or commit a person, issued as pre- 

howexe- scribed in this title, must be directed to the sheriff of the county where 

outed. i}^Q person is, and must be executed by him, in the same manner, as a 

similar mandate issued, by a court of record, in an actioif. 
SS?o?*^- ^ ^^' "^^^ foregoing sections of this title do not apply to a subpoena 
ceding sec- issuod by a justice of the peace ; or to a witness subpoenaed to attend 
tiona. a^ court held by a justice of the peace ; or to a case where special pro- 
vision is otherwise made by law, for compelling the attendance of a 
witness, 
witnew § 860. A person duly and in good faith subpoenaed or ordered to 
fr^l^^ attend, for the purpose of being examined, in a case where his attendance 
»rresL m^y lawfully be enforced by attachment or by commitment, is privi- 
leged from arrest in a civil action or special proceeding, while goin^ to, 
remaining at, and returning from, the place where he is required to 
attend. 
Wheatobe § 861. The court from which a subpoena, served in good faith, was 
from*'*^^ issued, or by which an order was made, requiring a person to attend, 
arrest. for the purposo of being examined ; or a judge thereof, upon proof, by 
affidavit, of the facts, must make an order, directing the discharge of 
a witness or other person, from an arrest made in violation of the lasf 
section. 
Bywhom § 862. A justice of the supreme court, in any part of the State, or a 
may b?dis- county judgo, or a judge of a superior city cour^, within his district, 
oiw*rged. ^^3^ jjfjg ^^q authority as a judge of the court, to make an order for a 
discharge, in a case specified in the last section. Upon satisfactory 
proof, by affidavit, of the facts, he must also make an order, directing 
the discharge of a person arrested, in violation of the last section but 
one, where a subpoena, served in good faith upon the person arrested, 
was issued as prescribed in section eight hundred and fifty-four of this 
act. 
"^^void- § ^^' ^^ arrest made contrary to the foregoing provisions of this 
peiSty.* ' title, is absolutely void, and is a contempt of the court, if any, from 
which the subpoena was issued, or by which the witness was directed 
to attend. An action may be maintained, by the person arrested, 
against the officer or other person making such arrest, in which the 
plaintiff is entitled to recover treble damages. A similar action may 
also be maintained, in a like case, by the party in whose behalf the 
witness was subpoenaed, or the order procured, to recover the damages 
sustained by him, in consequence of the arrest, 
to b"iia-^* § 864. But a sheriff, or other officer, or person, is not so liable, unless 
bie, unless the person claiming an exemption from arrest, makes, if required, an 
^Mde! ^ affidavit to the effect tiiiat be was legally subpoenaed or ordered to 
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CHAP. IX.] 8UBP(ENA DUCES TECUM. §§ 866-869. 

attend, and that he was not so subpoenaed or ordered by his own pro- 
curement, with the intent of avoiding arrest. He must also either 
annex to the affidavit, the copy of the subpoena, or the ticket, or the copy 
of the order, delivered to him, or state, in the affidavit, that it has been 
lost or destroyed, and specify before what court, and at what term, or 
before what officer, and at what time, it required him to attend, the 
place of attendance, and the cause in which he was so subpoenaed or 
ordered. The affidavit may be taken before the officer arresting him, 
and exonerates the officer from liability for not making the arrest. 

§ 865. The foregoing provisions of this title, relating to a person re- AppUca- 
quired, by an order of a court, to attend, apply, where such an attend- g^Sg^pro^* 
ance is required by the terms of a judgment. visions to 

§ 866. The record of a conveyance of real property, or any other ^^^^*** 
record, or document, whereof a transcript duly certified may by law not to be 
be read in evidence, shall not be removed, by virtue of a subpoena b^^irtut 
duces tecum, from the office in which it is kept ; except temporarily, by of subpce- 
the clerk having it in custody, to a term or sitting of the court of which *^*' 
he is clerk ; or by the officer, having it in custody, to a term or sitting 
of a court, or a tnal before a referee, held in the city or town where 
his office is situated. Where it is required at any other place, it may 
be removed, by order of the supreme court, a superior city court, or a 
county court, made in court, and entered in the minutes ; specifying 
that the production of the original, instead of a transcript, is necessary. 

§ 867. A person shall not be compelled, by a subpoena duces tecum, w.; books 
to produce a book of account, belonging to him, or under his control. ^^ aocount. 
In an action, an order, requiring the production of such a book, may 
be made by the court, or a judge thereof, or a county judge, or by a 
referee appointed by the court. In a special proceeding, instituted out 
of court, a like order may be made by the officer, before whom it is 
pending. The court, judge, referee, or other officer, may, in its or his 
discretion, make such an order without notice, or require notice of the 
application for the order, as it or he thinks proper, to be given to the 
person having the control of the book; A justice of the peace, or other 
judge of a court not of record, may make such an order, in an action 
brought in his court, at any time after the commencement thereof. 

§ 868. The production, upon a trial, of a book or paper, belonging to Books,eto., 
or under the control of a corporation, may be compelled, in like manner SoS^iSw*^ 
as if it was in the hands, or under the control, of a natural person, produced. 
For that purpose a subpoena duces teoum, or an order, made as pre- 
scribed in the last section, as the case requires, must be directed to the 
president, or other head of the corporation, or to the officer thereof, in 
whose custody the book or paper is. 

§ 869. In a case specified in the last section, or where a subpoena when per- 
duces tecum, or an order, made as prescribed in section eight hundred JJJSance 
and sixty-six or section eight hundred and sixty-seven of this act, not requir- 
requires a public officer to attend, and bring a book or paper under his p^nad^^s 
control, the subpoena or order is deemed to be sufficiently obeyed, if the tecum, 
book or paper is produced by a subordinate officer or employee of the 
corporation, or in the public office, who possesses the requisite knowl- 
edge to identify it, and to testify respecting the purposes for which it 
is used. If the personal attendance of a particular officer of the cor- 
poration or public officer is required, a subpoena, without a duces tecum 
clause, must also be served upon him. 
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§§ 870-872. DEPOSITIONS WITHIN THE STATE. [chap, ix 



TITLE a. 



TITLE III. 

Depositiork 

Abticlb 1. BepositionSy taken and to be used within the State. 

2. DepOBitioq3» taken without the State, for use within the State. 
S. Depositions, taken within the State, for use without the State. 



ARTICLE FIRST. 

' DbPOSITIOHS, TAKBK AND TO BB USED WITHUr THB StATB. 

SBcnoK 870. Deposition of a party, ete. 

871. Deposition of a witness not a party. 

872. Application ; contents of affidavit. 

873. Order for examination. 

874. Subpoena. 

875. Service of order, etc. 

876. Deposition when and where to be taken. 

877. Application to vacate order. 

878. Proceedings upon such an application ; new orcter. 

879. Deposition by consent. 

880. Manner of taking and returning depoffltion. 

881. "When to be read in evidence. 

882. Proof of witness's inability to attend. 

883. Effect of deposition. 

884. Original affidavits, evidence. 

885. Deposition to be used on motion. 

886. Where witness may be comptslled to attend. 

i^«po8i^tt § 870. The deposition of a party to an action, pending in a court of 
etc? ^ * record of the State, may be taken, at the instance of an adverse party, 

or of a co-plaintiflf or co-defendant, at any time before the trial, as pre- 

Bcribed in this article. 
i>«po8ition § 871. The deposition of a person not a party, whose testimony is 
ncsB not a inaterial and necessary to a party to an action, pending in a court of 
party. record of the State, or to a person who expects to be a party to an 

action, about to be brought in a court of the State, by a person other 

than the person to be examined, may also be taken, as prescribed in 

this article, 
tion^con- ^ ^^^' "^^ person desiring to take a deposition, as prescribed in this 
tente of** article, may present to a judge of the court in which the action is 
affidayit. pending; or, if it is pending in the supreme court, to a county judge ; 

or, if an action is not pending, but is expected to be brought, to a 

judge of the supreme court, or of a superior city court, or to a county 

judge ; an affidavit, setting forth as follows : 

1. The names and residences of all the parties to the action, and 
whether or not they have appeared; and, if either of them has 
appeared by attorney, the name, and the residence or office address of 
the attorney; or, if no action is pending, the names and residences 
of the expected parties thereto. 

2. The nature of the action, and the substance of the cause of action, 
and of the judgment demanded therein; or, if no action is pending, 
the nature of the controversy, which is expected to be the subject 
thereof. 
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3. If the application is made by thev defendant in a pending action, 
or by the plaintiff, after answer, the nature of the defence. 

4. The name and residence of the person to be examined, and, at 
the opti6n of the applicant, the place where he is sojourning, or where 
he regularly transacts business. 

5. That the person to be examined is about to depart from the State ; 
or that he is so sick or iniirm, as to afford reasonable ground to believe, 
that he will not be able to attend the trial of the action pending, or to 
be brought, as the case requires. But this subdivision does not apply 
to a case, where the person to be examined is a party to a pending 
action. 

6. If no action is pending, that the person expected to be the adverse 
party is of full age, and a resident of the State, or sojourning within 
the State ; or, if two or more persons are expected to be adverse par- 
ties, that they are all so resident or sojourning. 

7. Any other fact, necessary to show that ttie case comes within one 
of the last two sections. 

§ 873. The judge, to whom such an affidavit is presented, must grant Orderfor 
an order for the examination, if an action is pending ; if no action is tion. 
pending, he must grant it, if there is reasonable ground to believe that 
an action will be brought, as stated in the affidavit ; otherwise he must 
dismiss the application. The order must require each of the parties 
to the action, except the applicant ; or, if no action is pending, each 
of the persons named in the affidavit, as the expected adverse parties 
thereto, to appear, before the judge, or before a referee named in the 
order, for the purpose of taking the examination, at a time and place 
therein specified. The order must also direct the time of service of a 
copy thereof ; which must be made within the State, not more than 
twenty, nor less than fiye days, before the time fixed for the examina- 
tion, unless special circumstances, making a different time of service 
necessary, are shown in the affidavit, and that fact is recited in the 
order. 

§ 874. Upon the application of the person desiring to take the depo- Subpcena. 
sition, the judge must also issue a subpoena, directed to the person to 
be examined, requiring him to attend, at the time and place specified 
in the order. If he fails to obey the subpoena, his attendance may be 
compelled, and h^ may be punished, in like manner, and the proceed- 
ings thereon are the same, as if he failed to obey a subpoena, issued 
from the court, in which the action is pending ; or, if no action is 
pending, from the court of which the judge is a member. 

§ 875. A copy of the order, and of the affidavit upon which it was service of 
granted, must be served upon the attorney for each party to the action, ^^^* ^^' 
who is required thereby to kppear, in like manner as a paper in the 
action ; or, if a party has not appeared in the action, they must be 
served upon him, as directed by the order. If no action is pending, 
they must be personally served upon each of the persons, named 
therein as expected adverse parties. 

§ 876. Upon proof, by affidavit, that service of a copy of the order Deposition 
and of the affidavit has been duly made, as directed in the order, the where*?© 
judge or the referee must proceed to take the deposition of the wit- ^ taken. 
ness, at the time and place specified in the order. He may, from time 
to time, adjourn the examination to another day, and to another place, 
within the same county. 

§ 877. A party, or a person named as an expected party, may apply Appiica- 
to the judge who granted the order, or, where it was granted in an oate^der. 
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action, to him or to the court, for an order vacating it* The application 
may be made before, or, if with due diligence, within a reasonable 
time after, the deposition has been taken. It must be founded upon 
proof, by afidavit, controverting one or more material allegations of 
the affidavit upon which the order was granted, or showing that a copy- 
was not served in season, to enable the applicant to attend the exam- 
ination ; or that the examination was not in all respects fair, and con- 
ducted as prescribed in this article ; or, except where the order is for 
the examination of a party at the instance of an adverse party, that 
the application for the examination was made collusively, and to avoid 
an examination on the trial. Upon thei presentation of such an affida- 
vit, the judge or the court must make an order, requiring the person, 
at whose instance the order for an examination was granted, to show 
cause, at a time and place therein specified, why it should not be 
vacated. The order to show cause may also direct the postponement, 
to a specified time and place, of an examination which has not been 
fully taken. 
gfoc««d. § 878, If sufficient cause is not shown, the court or judge may there- 
Boch S**^ upon vacate the order for an examination ; in which case a deposition 
Sn" new ^^^^^ thereunder shall not be read in evidence. Or the court or judge 
order. may make an order, designating another time or place, and, in its or 
his discretion, another judge or referee, for the taking of the deposi- 
tion, or for a further examination of the witness ; or requiring the party 
or person, who applied for the order for an examination, to make such 
a stipulation in the premises as justice requires, and, in default thereof, 
that the order and the proceedings thereunder be vacated. 
Deposition § 879. The parties to an action may stipulate, in writing, that the 
yconsen . ^^pQgj^jQn pf g^ competent witness, to be used therein; may be taken 
before a judge or referee, at a time and place specified in the stipula- 
tion, either orally, or upon interrogatories, to be agreed upon in like 
manner. The witness may be subpoenaed to attend the examination, 
as upon a trial ; and the judge or referee may take his deposition, as 
if an order had been made by the court, directing it to be so taken. 
Manner of § 880. The judge or referee taking a deposition, as prescribed in this 
TOturninS ^-rticle, must insert therein every answer or declaration of the person 
deposition, examined, which either party requires to be inserted. The deposition, 
when completed, must be carefully read to and subscribed by the vrit- 
ness; must.be certified by the judge or referee taking it; and, within 
ten days thereafter, must be filed in the office of the clerk ; or, if no 
action is pending, in the office of the clerk of the county in which it 
was taken ; together with the stipulation or order, under which it was 
taken ; the affidavit upon which the order was granted ; and proof of 
the service of a copy of the order and of the affidavit. 
When to § 881. The deposition, or a certified copy thereof, may be read in evi- 
ovide^ef dence by either party, at the trial of, or upon the assessment of dam- 
ages, by writ of inquiry, or upon a reference, or otherwise, in, the 
action specified in the original affidavit or stipulation ; or any other 
action, thereafter brought, between the same parties, or between any 
parties claiming under them, or either of them; or, if no action is 
pending, an action thereafter brought, between the persons named in 
the original affidavit as expected parties, or between persons claiming 
under them or either of them. 
Proof of § 882. But such a deposition, except that of a party, taken at the 
^SSi?Ao instance of an adverse party, or a deposition taken in pursuance of a 
•"«'*<*• stipulation, as prescribed in this article, shall not be so read in evi- 
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dence, until it has been satisfactorily proved, that the witness is dead, 
or is unable personally to attend, by reason of his insanity, sickness, 
or other infirmity ; or that he has been and is absent from the State, so 
that his attendance could not, with reasonable diligence, be compelled 
by subpoena. 

§ 888. A deposition, so read in evidence, has the same effect, and no Effect of 
other, as the oral testimony of the witness would have ; and an objec- deposition, 
tion to the competency or credibility of the witness ; or to the relevancy 
or substantial competency of a question put to him, or of an answer 
given by him ; may be made, as if the witness was then personally 
examined, and without being noted upon the deposition. 

§ 884. The original affidavits, filed with such a deposition, or certi- ^|*^ 
fied copies thereof, are presumptive evidence of the facts therein con- evidence* 
tained, to show a compliance with the provisions of this article. 

§ 885. Where a party intends to make or oppose a motion in a court Deposition 
of record, and it is necessary for him to have the testimony of a person, JJi motion 
not a party, to use upon the motion, the court, or a judge authorized to 
make an order, in the cause, may, in its or his discretion, make an 
order, appointing a referee to take the deposition of that person. The 
order must be founded upon proof, by affidavit, that the applicant 
intends to make the motion, or that notice of a motion has been given^ 
which the applicant intends to oppose. The affidavit must specify 
the nature of the motion, and must show that the testimony is neces- 
sary thereupon. The order may be made upon or without notice ; and 
it may, in the discretion of the court or judge, require the adverse 
party to be notified to attend, and to have the right of cross-exam- 
ination, as justice requires. The person to be examined may be sub- 
poenaed, and compelled to attend, as upon the trial. The deposition, 
when taken, must be delivered to the attorney for the party who pro- 
cured the order, unless the order provides for a different disposition 
thereof. 

§ 886. Where a person to be examined, as prescribed in this article, where 
is a resident of the State, ^e * shall not be required to attend in any ^^ be 
county, other than that in which he resides, or where he has an office for oompeUed 
the regular transaction of business, in person. Where he is not a res- ^ **" 
ident, he shall not be required to attend in any other county, than that 
wherein he is served with a subpoena, unless, for special reasons, stated 
in the affidavit, the order otherwise directs. 



ARTICLE SECOND. 
Drpositioks, takbn without thb Statb, fob USB wiTHDr THB Statb. 

BBcnoK 887, 888. When commission to issne, etc. 

889. How and upon what terms granted. 

890. Order made by jndge. 

891. Interrogpatories ; how settled. ( 

892. Id.; to be annexed ; directions for retnm. | 

893. Commission to examine upon oral questions. 

894. When opea commission may issue, or depositions may be taken. 

895. Last two sections not applicable to infSeuits, etc., or foreign coimtries. 

896. Notice of examination upon oral questions. 

897. Open commission. 

898. Order directing depositions to be taken. 

899. Before whom depositions may * tikken ; notice of taking. 

900. How depositions taken. 

" .SofintheoHginaL — 



^887-889. 



xmjBt. 



DEPOSITIONS WITHOUT THE STATE. [chap. ix. 

901. Commission or order to take depodtioiiB ; how executed and returned. 

902. Certificate of execution. 

903. Certificate, a sufficient return. 

904. Return b^ a^nt. 

905. If agent is sick or dead. 

906. 907. filing dex)OBition, etc., so returned. 

908. Commission, etc., by consent. 

909. Where return to be kept ; parties *may inspect it, etc. 

910. When deposition mav be suppressed. 

911. Depoffltions,etc., evidence. 

912. When interrogatories and deposition may be in a foreign language. 

913. Letters rogatory. 



Wheneom- 
miBsion to 
iflMie, etc. 



The same. 



How and 
apon what 
terms 
granted. 



§ 887. In a caise specified in the next section, where it appears, by 
affidavit, on the application of either party, that the testimony of one 
or more witnesses, or of an adverse party, or of a co-plaintiff or 
co-defendant, not within the State, is material to the applicant ; a 
commission may be issued, to one or more competent persons, named 
therein ; authorizing them, or any one of them, to examine the witness 
or witnesses named therein, under oath, upon the interrogatories 
annexed to the commission ; to take and certify the deposition of each 
witness ; and to return the same, and the commission, according to the 
directions given in or with the commission. 

§ 888. Such a commission may be issued, in either of the following 
cases: 

1. Where a party to an action, brought in a court of record, is in 
default for want of an appearance or pleading, and the testimony is 
required upon the assessment of damages, by a writ of inquiry, or 
upon a reference ; or otherwise, to enable the court to render the proper 
final judgment. 

2. Where final judgment has been rendered against the adverse 
party, in an action brought in a court of record ; and the testimony is 
required, in order to carry the judgment into effect. 

3. Where an appeal from a final judgment, rendered in the supreme 
court, a superior city court, the marine cou|t of the city of New- York, 
or a county court, or a motion for a new trial in either of those courts, 
is pending ; and the testimony will be material and necessary to the 
applicant in the prosecution or defence of the action, if a new trial is 
granted. 

4. Where the application is made before the joinder of the issue, in 
an action brought in either of the courts, specified in the last su]i>- 
division ; and there is reason to apprehend, that before issue is joined, 
and an application for a commission can thereafter be made, the witness 
will die, or become unable to give his testimony, or remove, so that his 
testimony cannot be taken. 

6. Where an issue of fact has been joined, in an action pending in a 
court of record, and the testimony is material to the applicant, in the 
prosecution or defence thereof. 

§ 889. In a case specified in subdivision third of the last section, if 
the appeal has been taken to another court, the application must be 
made to the court in which the judgment was rendered; and an order, 
directing the commission to be issued, may be granted or refused, in 
the discretion of that court. In a case specified in either of the other 
subdivisions of that section, the application may be made to the court, 
or a judge thereof, or, in the supreme court, to the county judge of the 
county, where the action is triable ; and it must be granted^ upon sat- 
isfactory proof of the facts authorizing it, unless the court or judge has 
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reason to believe, that the application is not made in ffood faith, or 
unless an order for an open commission, or for taking depositions, is 
made as prescribed in this article. Notice of the application must be 
given to the adverse party, unless he is in default for want of an appear- 
ance. Upon granting the order, the court or judge may, in any case, 
impose such terms as justice requires. 

§ 890. Where the order is made by a judge, out of court, it must be order 
entered in the office of the clerk. It shall be granted, only in a case, jSa^.^^ 
where the court would grant it, and upon the same terms ; and it is 
subject to the control of the court. 

§ 891. Unless the interrogatories, to be annexed to the commission, intciToga- 
are settled by consent of the parties, they must be settled, upon notice, J^ufei.^^^ 
by a judge of the court, or, in the supreme court, by the county judge 
of the county, where the action is triable, as prescribed in the general 
rules of practice. 

§892. The interrogatories, when settled, must be annexed to the m.; to be 
commission. Either party must be allowed to insert therein any ques- JfrectioM 
tion, pertinent to the issue, which he proposes. Unless the parties for retum. 
stipulate in writing, or the order granting the commission prescribes, 
how it shall be returned, the judge must indorse, upon the commission, 
the proper direction for that purpose. Unless the court or judge * 
thinks proper to direct it to be returned by an agent, it must be returned 
through the post-office. 

§ 893. Where an issue of fact, joined in an action, is pending in the commis. 
supreme court, a superior city court, the marine court of the city of ^^neupoii 
New- York, or a county court, the parties may stipulate, in writing, or oral ques- 
the court to which, or the judge to whom an application for a commis- ^^^' 
sion is made, may, in its or his discretion, direct, in the order, that a 
comlnission issue without written interrogatories, and that the deposi- 
tions be taken upon oral questions ; or that a commission issue to exam- 
ine one or more witnesses, specified therein, upon written interrogato- 
ries, and one or more witnesses, specified therein, upon oral questions. 

§ 894. Where an issue of fact, joined in an action, is pending in when open 
either of the courts specified in the last section, the parties may stipu- Son^ay 
late, in writing, or the court, or a judge thereof, or, in the supreme issue, or 
court, the county judge of the county where the action is triable, may, nf^be^^ 
in its or his discretion, upon the application of either party, and upon taken, 
satisfactory proof, by affidavit, that one or more witnesses, not within 
the State, are material and necessary in the prosecution or defence of 
the action, make an order, upon such terms as it or he deems proper, 
directing that an open commission issue, or that depositions be taken, 
as Drescribed in the following sections of this article; 

§ 895. The last two sections are not applicable, where the adverse Last two 
party is an infant, or the committee of a person judicially declared to ntS'^u- 
be incapable of managing his affairs, by reason of lunacy, idiocy, or cable to in- 
habitual drunkenness ; or where the testimony is to be taken elsewhere or^forelgn' 
than in the United States, or in Canada. countries. 

§ 896. Where a commission is issued, to take testimony without writ- Notice of 
ten interrogatories, as prescribed in section eight hundred and ninety- tionu^pon 
three or section eight hundred and ninety-four of this act, notice of the Jj^^^^"®®' 
time and place of the examination of a witness, by virtue thereof, 
naming the witness, must be served as prescribed in section eight hun- 
dred and ninety-nine of this act. 

§ 897. An open commission must bfe directed to one or more persons, Onen com- 
named therein, and must authorize them, or any one of them, to exam- "*^"*®'^- 
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ine any witness who may be produced by either party, on or before a 
day specified therein, upon oral questions to be put to the witness, 
when he is produced ; to take and certify the deposition of each wit- 
ness so examined ; and to return the same, and the commission, imme- 
diately after the expiration of the time limited for the production of 
witnesses, according to the directions, given in or with the commission. 

§ 898. An order, directing that depositions be taken, must specify 
the time within which they must be taken, and the manner in which 
they must be returned. It may also contain such additional directions, 
not inconsistent with the next section, with respect to the time and 
manner of giving notice, as the court or jud£:e deems proper. The 
order must be entered in the clerk's office ; and a certified copy thereof 
must be annexed, to each deposition, or set of depositions, returned as 
prescribed in the following sections of this article. 

§ 899. A deposition may be taken, pursuant to such an order, before 
a person mutually agreed upon by the parties, or a chancellor, or a judge 
of a court of record, or the mayor or other chief magistrate of a city, or 
a justice of the peace of the State or Territory, where the witness is ; 
who is not counsel or attorney for either party, and would not be dis- 
qualified, by reason of afi&nity or consanguiniiy to a party, or interest 
in the event, from serving as a juror upon the trial of the action, 
within the State. Written notice of the time and place of taking a 
deposition, specifying the name of the witness, and the person before 
whom it will be taken, must be served by the party, at whose instance 
it is taken, upon the attorney for the adverse party. The time for 
serving such a notice must be, at least, five judicial days before the 
deposition is taken ; and one judicial day, in addition, for each fifty 
miles, by the usual route of travel, between the residence of the attor- 
ney for the adverse party, and the place where the deposition is to be 
taken. 

§ 900. Upon the examination of a witness, without written inter- 
rogatories, by virtue of a commission, or of an order to take deposi- 
tions, the commissioner, or the person before whom the deposition is 
taken, must take down, or cause to be taken down, as prescribed in the 
next section, the substance of the witness's testimony ; unless he is 
directed, in the commission or the order, or required by the person 
appearing for either party, to insert in the deposition any or all of the 
questions or answers, word for word. Unless the commission or order 
otherwise directs, the person, appearing for either party, may ask any 
question, which he deems proper, and the witness's answer must be 
taken accordingly, the objections thereto being reserved, without being 
specified at the time of examination. A copy of this section must be 
annexed to each commission to take testimony without written inter- 
rogatories, and to each certified copy of an order to take a deposition. 

§ 901. The person, to whom a commission is directed, or before whom 
a deposition is taken, unless otherwise expressly directed in the com- 
mission, or in the order for taking the depositions, must execute the 
commission, or the order, as follows : 

1. He must publicly administer, to each witness examined, ati oath 
or affirmation to testify the truth, the whole truth, and nothing but the 
truth, as to the matters respecting which the witness is to be examined. 

2. He must reduce the examination of each witness to writing, or 
cause it to be reduced to writing, by a disinterested person. After it 
has been carefully read, to or by the witness, it must be subscribed by 
the witness. 
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3. If an exhibit is produced and proved, the exhibit, or, if the wit- 
ness, or other person having it in his custody, does not surrender it, a 
copy thereof, must be annexed to the deposition to which it relates, sub- 
scribed by the witness proving it, and numbered or otherwise identi- 
fied, in writing thereupon, by the commissioner, or person taking the 
deposition, who must subscribe his name thereto. 

4. The commissioner, or person taking the deposition, must subscribe 
his name to each half sheet of the deposition; he must annex all the 
depositions and exhibits to the commission, or to a certified copy of the 
order for taking the deposition, with the certificate specified in the next 
section ; and he must close them up under his seal, and address the 
packet to the clerk of the court, at his official residence. 

5. If there is a direction, on the commission, or in the order, to 
return the same through the post-officej he must immediately deposit 
the packet, so addressed, in the post-office, and pay the postage thereon. 

6. If there is a direction, on the commission, or in the order, to return 
the same by an agent of the party, at whose instance it was issued or 
granted, the packet so addressed must be delivered to the agent. 

7. Where a commission is directed to two or more persons, one or 
more of them may execute it, as prescribed in this and the next 
section. 

A copy of this and of the next section must be annexed to each com- 
mission, or order to take depositions, authorized by this article. 

§ 902. The commissioner or other person, before whom one or more Certificate 
depositions are taken, must subscribe, and annex to each deposition, a Sonf ^^" 
certificate, substantially in the following form, the blanks being properly 
filled up : 
"State" (or "Territory") "of " \ « . 

"County" (or "parish") "of " j ®®-- 

"I, , do certify that , the witness, personally appeared 

before me on the day of , at o'clock in the 

noon, at the , in the State" (or "Territory") "of , 

and after being sworn" (or " affiraied," as the case may be), " to testify 
the truth, the whole truth, and nothing but the truth, did depose to the 
matters contained in the foregoing deposition, and did, in my presence, 
subscribe the same, and indorsed the exhibits annexed thereto. And I 
further certify that I have subscribed my name to each half-sheet 
thereof, and to each exhibit. And I further certify that 
appeared in behalf of the , and that appeared in 

behalf of the 

§ 903. The certificate, specified in the last section, is a sufficient Cer^cate, 
return to a commission. return. 

§ 904. If the packet, specified in section nine hundred and one of Return by 
this act, is delivered tx) an agent, he must deliver it to the clerk, to *«®^*- 
-whom it is addressed, or to a judge of the court, either of whom must 
receive and open it, upon the agent making affidavit, that he received 
it from the hands of the commissioner, or the person who took the 
deposition, and that it has not been opened or altered, since he so 
received it. 

§ 905. If the agent is dead, or, from sickness or other casualty, is if agent is 
unable to deliver the packet personally, as prescribed in the last sec- de£i?' 
tion, it must be received, by the clerk or juc[ge, from the hands of any 
other person, upon the latter making an affidavit, that he received it 
from the affent ; that the agent is dead, or otherwise unable to deliver 
it ; that it has not been opened or altered since he received it and that 
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he believes that it has not been opened or altered, since it came from 
the hands of the commissioner, or the person who took the d^)08ition. 

§ 906. The clerk or judge, who receives and opens the packet, as 
prescribed in the last two sections, most indorse thereupon, and sign, 
a note of the time of the receipt and opening thereof, and immediately 
file it in the office of the clerk , together with the affidavit of the per- 
son, who delivered it to him. 

§ 907. If the packet is transmitted through the post-office, the clerk, 
to whom it is addressed, must receive it from the post-office, open it, 
indorse thereupon, and sign, a like note of the time of the receipt and 
opening thereof, and immediately file it in his office. 

§ 90b. A commission may issue, or an order to take depositions may 
be made, by consent, in a case where either may be directed by the 
court or a judge, as prescribed in this article. On filing a stipulation 
to that effect, signed by the attorneys for the parties, the clerk must 
enter an order accordingly ; and thereupon the attorney for the party, 
procuring the order, may insert in the commission, or indorse upon or 
annex to it, or the order, the necessary directions for the execution and 
return thereof, according to the stipulation. 

§ 909. A conmiission, or copy of an order to take depositions, with 
the certificates, returns, depositions, and exhibits thereto annexed, 
must remain on file in .the office of the clerk, unless otherwise provided 
by the stipulation of the parties, or unless the court, by a special order, 
directs them to be filed in the office of another clerk. They are always 
open to the inspection of the parties, either of whom is entitled to a 
copy of them, or of any part thereof, on payment of the fees allowed 
by law. 

§ 910. Where it appears, fty affidavit, that a deposition has been 
improperly or irregularly taken or retunjed; or that the personal 
attendance of the witness, upon the trial, could have been procured, 
with due diligence, by a subpoena ; or that the attorney for either 
party has practiced any fraud, or unfair or overreaching conduct, to 
the prejudice of the adverse party, in the course of the proceedings ; 
an order, for the suppression of the deposition, may be made by the 
court, upon the application of the party aggrieved, upon notice to the 
adverse party. 

§ 911. A deposition, taken and returned as prescribed in this article, 
or an exemplified copy thereof, if the original is filed in another county, 
may, unless it is suppressed as prescribed in the last section, be read 
in evidence by either party. It has the same effect, and no other, as 
the oral testimony of the witness would have ; and an objection to the 
competency or credibility of the witness, or to the relevancy, or sub- 
stantial competency, of a question put to him, or of an answer given 
by him, may be made, as if the witness was then personally examined, 
and without being noted upon the deposition. 

§ 912. Upon an application, made in the supreme court, a superior 
city court, the marine court of the city of New-York, or a county court, 
for a commission to be issued to a foreign country, if it satisfactorily 
appears, by affidavit, that the witness does not understand the English 
language, the order for the commission may, in the discretion of the 
court or judge, direct that written interrogatories annexed thereto, by 
way of direct and cross-examination, be framed in the English lan- 
guage, and also in a foreign language ; that only the interrogatories 
framed* in the foreign language be put to the witness ; and that his 
Answers be taken, and the certificates be made out, in the same lan- 
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fuage. Where such an order igcmade, it must provide for the payment, 
y tiie applicant, to the adverse party, of a reasonable sum, iixed 
therein, for the expense of procuring the interrogatories, in his behalf, 
to be translated. The judge, who settles the interrogatories, must settle ' 
them in the foreign language, and in the English language ; and, for 
that purpose, he may call in the assistance of one or more experts, 
whose compensation must be fixed by the judge, and paid by the appli- 
cant. When the deposition is read in evidence, it, and the interroga- 
tories, must be interpreted into the English language, as if the witness, 
being unable to speak the English language, was personally present 
and testifying. 

§ 913. Letters rogatory may be issued from either of the courts spe- Letters ro- 
cified in the last section, in its discretion, in a case where a commission «*^^* 
may be issued, as prescribed in this article, upon satisfactory proof, by 
affidavit, that there is good reason to believe, that the ends of justice 
will be better promoted thereby, than by the issuing of a commission ; 
notwithstanding that a commission can be executed, in the country to 
which they are sent. Letters rogatory can be issued only to examine 
one or more witnesses, upon written interrogatories, annexed thereto ; 
which must be framed and settled, and the depositions must be 
returned, as prescribed in this article, with respect to the interroga- 
tories annexed to a commission, and the depositions taken thereun<&r. 



ARTICLE THIRD. 

Depositions, takbn within thb Statb, fob usb without thb Statb. 

Sbction 914. In what cases deposition may be taken. 

915. Snbpcena to witness. 

916. Contents of subpoena. 

917. Subpoena, when no oommission is issued. 

918. Justice of the peace may subpoena witness. 

919. Taking and return of deposition. 

920. Penalty for not appearing. 

§ 914. A party to an action, suit, or special proceeding, civil or crim- in what 
inal, pending in a court without the State, either in the United States, gSion m^' 
or in a foreign country, may obtain, in the manner prescribed in this be taken, 
article, the testimony of a witness within the State, to be used in the 
action, suit, or special proceeding. 

§ 915. Where a commission to take testimony, within the State, has subpoena 
been issued from the court, in which the action, suit, or special pro- ^ wltneaa. 
ceeding is pending ; or where a notice has been ^ven, or any other 
proceeding has been taken, foi^ the purpose of taking the testimony, 
-within the State, pursuant to the laws of the State or country, wherein 
the court is located, or pursuant to the laws of the United States if it is 
a court of the TJnited States ; the commission, notice, or other paper, 
authorizing the testimony to be taken, may be presented, in behalf of 
the party desiring to obtain it, to a justice of the supreme court, or a 
county judge, with proof, by affidavit, that the testimony of the witness 
is material to the party. The judge must thereupon issue a subpoena 
to the witness, commanding him to appear before the commissioner 
named in the commission ; or before a commissioner, within the State, 
for the State, Territory, or foreign country, in which the notice was 
given, or the proceeding taken ; or before the officer designated in the 
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commission, notice, or other pax>er, by his title of office ; at a time and 
place specified in the sabpoena, to testify in the action, suit, or special 
proceeding. 

§ 916. The place, where the witness is commanded to attend, must 
be within the county in which he resides or sojourns ; or, if it is in an- 
other county, not more than forty miles distance from hia residence, or 
the place of his sojourn. 

§ 917. Where an action, suit, or special proceeding is pending in a 
court of another State, or of a Territory, or of the United States, and 
proof is made, by affidavit, to the satisfaction of a justice of the 
supreme court, or a county judge, as follows : 

1. That a person, residing or sojourning within the state, is a material 
witness for either party. 

2. That a commissibn, to take th6 testimony of the witness, has not 
been issued. 

8. That, according to the course and practice of the court, in which 
the action, suit, or special proceeding is pending, the deposition of a 
witness, taken as prescribed in this section, and the next section but 
one, will be received on the trial or hearing. 

The judge must issue a subpoena, conmianding the witness to appear 
before him, at a spieciiied time, and at a place within the county in 
which the witness resides or sojourns, to testify in the action, suit, or ' 
special proceeding. 

§ 918. Where proof is made, by affidavit or otherwise, to the satisfac- 
tion of a justice of the peace : 

1. That a civil action, suit, or special proceeding is pending in a 
court of another State, or of a Territory, or of the United States. 

2. That a person, residing or sojourning in the town or city, in which 
the justice resides, is a material witness for either party. 

8. That according to the practice of the court, in which the action, 
suit, or special proceeding is pending, the deposition of a witness, taken 
as prescribed in this section, and the next section, will be received on 
the trial or hearing. 

The justice must issue a subpoena, commanding the witness to appear 
before him, at a specified time, and at a place within the town or city, 
in which the witness resides or sojourns, to testify in the action, suit or 
special proceeding. 

§ 919. The officer before whom a witness appears, in a case specified 
in this article j must take down his testimony in writing ; and must cer- 
tify and transmit it to the court, in which the action, suit or special 
proceeding is pending, as the practice of that court requires. 

§ 920. A person, who fails to appear, at the time and place specified 
in a subpoena, issued as prescribed in this article, and duly served upon 
him ; or to testify ; or to subscribe his deposition, when correctly taken 
down ; is liable to the penalties, which would be incurred in a like case, 
if he was subpoenaed to attend the trial of an action in a justices court ; 
and, for that purpose, the officer, before whom he is required to appear, 
possesses all the powers of a justice of the peace upon a trial. 
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TITLE IV. 

DocumerUa/ry emdence, 

AbtiglbI. Documentary evidence, as a snbstitate for oral testimony. 

2. Proof of a document executed or remaining within the State. 

3. Proof of a document remaining in a court or public o£&ce of the United 

States, or executed or remaining without the State. 

ARTICLE FIBST. 

DoCtJMBNTABT EYIDBNCB, AS A SUBSTITirrE FOB OBAL TBSTIMONT 

Sbgtiok 921. Certain official certificates, evidence. 

922. Certificate, etc., on file, evidence. 

923. Notary's certificate, evidence. 

924. Notary's protest and memorandum ; when evidence. 

925. Proof of presentment, etc., of foreign bills. 

926. Affi(^vit of printer, 6tc., evidence. 

927. Id. ; of service of notice. 

928. Marriage certificate, evidence. 

929. Book of foreign corporation ; when evidence. . 

930. "When a copy thereof is evidence. 

931. How copy to be verified. 

§ 921. Where the officer, to whom the legal custody of a, paper Certain of- 
belongs, certifies, under his hand and official seal, that he has made icates^ e^- 
diligent examination, in his office, for the paper, and that it cannot be denoe. 
found, the certificate is presumptive evidence of the facts so certified, 
as if the officer personally testified to the same. 

§ 922. Where a public officer is required or authorized, by special g^^^lJl* 
provision of Wiw, to make a certificate or an affidavit, touching an act eviHenoe. ' 
performed by him, or to a fact ascertained by him, in the course of his 
official duty ; and to file or deposit it in a public office of the State ; the 
certificate or affidavit, so filed or deposited, or an exemplified copy 
thereof, is presumptive evidence of the facts therein alleged, except 
where the effect thereof is declared or regulated, by special provision 
of law. 

§ 923. The certificate of a notary public of the State, under his hand Noten^'s 
and seal of office, of the presentment by him, for acceptance or pay- evidence. ' 
ment, or of the protest, for non-acceptance or non-payment, of a promis- 
sory note or bill of exchange, or of the service of notice thereof on a 
party to the note or bill ; specifying the mode of giving the notice, the 
reputed place of residence of the party to whom it was given, and the 
post-office nearest thereto ; is presumptive evidence of the facts certi- 
fied, unless the party, against whom it is offered, has served upon the 
adverse party, within ten days after joinder of an issue of fact, an 
original affidavit, to the effect, that he has not received notice of non- 
acceptance, or of non-payment of the note or bill. A verified answer 
is not sufficient as an affidavit, within the meaning of this section. 

§ 924. In case of the death or insanity of a, notary public of the Notary's 
State, or of his absence or removal, so that his personal attendance, or m^moran^ 
his testimony, cannot be procured, in any mode prescribed by law, his ^^^^g®"* 
original protest, under his hand and official seal, the genuineness 
thereof being first duly proved, is presumptive evidence of a demand 
of accep^nce, or of payment, therein stated ; and a note or memoran- 
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dam, personally made or signed by Mm, at the foot of a protest, or in 
a regular register of official acts, kept by bim, is presumptive evidence 
that a notice of non-acceptance or non-payment was sent or delivered, 
at the time, and in the manner, stated in the note or memorandum. 
^^^J^ § ^25. Proof of the presentment, for acceptance or payment, of a 
mentete., promissory note or bill of exchange, payable in another State, or in a 
buS!***^ Territory, or foreign country, or of a protest of the note or bill, for non- 
acceptance or non-payment, or of the service of notice thereof, on a 
party to the note or bill, may be made, in any manner authorized by 
the laws of the State, Territory, or county, where it waa payable. 
^Vffi^vit of § 926. The affidavit of the printer or publisher of a newspaper, pub- 
etc.,eyi. Hshed within the State, or of his foreman or principal clerk, showing 
dence. ^jj^ publication of a notice or other advertisement, authorized or 
required, by a law of the State, to be published in that newspaper, 
annexed to a printed copy of the notice or other advertisement, taken 
from the paper, may be read in evidence ; and is presumptive evidence 
of the publication, and, also, of the matters stated therein, showing 
that the deponent is authorized to make the affidavit. But this section 
does not apply to a case, where the affidavit is required by law to be 
filed, unless it has been duly filed ; or to a case, where the mode of 
proving a publication is specially prescribed in this act. 
▼ice of ^' ^ ®^^' Where it is necessary, upon the trial of an action, to prove the 
tice. service of a notice, an affidavit, showing the service to have been made 

by the person making the affidavit, is presumptive evidence of the 
service, upon first proving that he is dead or insane, or that his per- 
sonal attendance cannot be compelled, with due diligence. 
M^age § 928. An original certificate of a marriage, within the State, made 
evidence. ' by the minister or magistrate by whom it was solemnized ; the (mginal 
record thereof, made, pursuant to law, in the office of the clerk of a 
city or a town, within the State ; or a copy of the certifi^te, or of the 
record, duly certified, is presumptive evidence of the* manage. 
Book of § 929. Where a party wishes to prove an act or transaction of a for- 
corp^- 6ign corporation, the book or books of the corporation may be used for 
evidence*'* that purpose, as presumptive evidence, whether any or all of the 

parties are or are not members of the corporation, 
when^s^ § 930. If an original book is not produced at the trial, as prescribed 
of?8^evi^'* in the last section, a copy thereof, or of an entry therein, verified as 
dence. prescribed in the next section, may be used, with like effect as the 
original book ; provided that the. party, intending to use the copy, 
gives the adverse party at least ten days' notice of his intention, speci- 
fying briefly the nature of the evidence proposed to be given. But 
this and the next section do not apply, where the foreign corporation 
is a party to the action, and seeks to prove its own act or transaction, 
in its own behalf. 
How copv § 931. The copy must be verified by the deposition, taken as pre- 
to be verf. gc^t^d by law, or the oral testimony, taken at the trial, of the person 
who made it, or of a person who has examined and compared it with 
the original book, or the entry therein. The witness must testify that 
the copy produced is correct ; that he made it, or compared it with the 
original; and that he then knew that the original book so copied, or 
containing the entry, was the book of the corporation ; or that it was 
then acknowledged to him to be such, by an. officer or receiver of the 
corporation, or a person having the custody thereof, naming the person 
who made the acknowledgment ; and he must specify where, and in 
whose custody, the original was then kept. « 
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ARTICLE SECOND. 

Pboof of a Documbnt, bxbgutbd OB BBMAiiaira within thb Statb. 

Sbction 932. Statutes, etc.; how proved. 

933. Copies of records and papers in cei*tain offices, presumptive evidence. 

934. Id.; of papere tiled with town clerk. 

935. Conveyance, when acknowledged, or record, or transcript of record, 

evidence. 

936. Such evidence may be rebutted. 

937. "What instruments may be acknowledged. 

938. Justice's docket and transciipt evidence before him. 

939. Transcript from justice's docket, evidence generally. 

940. Other proof of proceedings before justice. 

941. Chai*ter, ordinances, etc., of cities and villages. • 

§ 932. A statute or joint resolution, passed by the Legislature of the statutes, 
State, may be read in evidence from a newspaper, designated as pre- proved?^ 
scribed by law, to publish the same, until six months after the close of 
the session at which it was passed ; or, at any time, from a volume 
printed under the direction of the Secreta:ry of State. 

§ 933. A copy of a paper filed, kept, entered, or recorded, pursuant Copies of 
to law, in a public office of the State, the officer having charge of which S^d'^ers 
has, pursuant to Idw, an official seal ; or vvrith the clerk of a court of the ^%®®^***5g. 
State ; or with the clerk or secretary of either house of the Legislature, sumptive*' 
or of any other public body or public board, created by authority of a evidence. 
law of the State, and having, pursuant to law, a seal ; or a transcript 
from a record, kept, pursuant to law, in such a public office, or by such 
a clerk or secretary, is evidence, as if the original was produced. But 
to entitle it to be used in evidence, it must be certified by the clerk of 
the court, under his hand and the seal of the court ; or by the officer 
having the custody of the original ; or by his deputy or clerk, appointed 
pursuant tiO law ; or by the presiding officer, secretary, or clerk of the 
public body or board, appointed, pursuant to law, under his hand, and, 
except where it is certified by the clerk or secretary of either house of 
the Legislature, under the official seal of the body or board. 

§ 934. A copy of a paper filed, pursuant to law, in the office of a la.; of pa- 
town clerk, or a transcript from a record kept therein, pursuant to law, ^^J^ town 
certified by the town clerk, is evidence, with like effect as the original, clerk. 

§ 935. A conveyance, acknowledged or proved, and certified, in the convey- 
manner prescribed by law, to entitle it to be recorded in the county ^Jnow?-^*^ 
where it is offered, is evidence, without further proof thereof. Except edged, or 
as otherwise specially prescribed by law, the record of a conveyance, transcript 
duly l*ecorded, within the State, or a transcript thereof, duly certified, of record, 
is evidence, with like effect as the original conveyance. 

§ 936. The certificate of the acknowledgment, or of the proof of a such evi- 
conveyance, or the record, or the transcript of the record, of such aeon- ^I wbut*^ 
veyance, is not conclusive ; and it may be rebutted, and the effect ted. 
thereof may be contested, by a party affected thereby. If it appears 
that the proof was taken upon the oath of an interested or incompe- 
tent witness, the conveyance, or the record or transcript thereof, shall 
not be received in evidence, until its execution is established by other 
competent proof. 

§ 937. Any instrument, except a promissory note, a bill of exchange, what in- 
or a last vdll, may be acknowledged, or proved, and certified, in 9ie stnimeniB 
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manner prescribed by law for taking and certifying the acknowledg- 
ment or proof of a conveyance of real property ; and thereupon it is 
evidence, as if it was a conveyance of real property. 

§ 938. The docket-book of a justice of the peace, within the State, 
or a transcript thereof, certified by him, is evidence before him, of any 
matter required by law to be entered by him therein. 

§ 939. A transcript from the docket-book of a justice of the peace, 
within the State, subscribed by him, and authenticated, by a certifi- 
cate of the clerk of the *county in which the justice resides, under his 
hand and ojficial seal, to the effect, that the person, subscribing the 
transcript, was, at the date of the judgment therein mentioned, a jus- 
tice of the peace of that county ; and that the clerk is acquainted with 
his handwriting, and verily believes that the signature to the trans- 
cript is genuine ; is evidence of any matter stated in the transcript, 
which is required by law to * entered by the justice in his docket-book. 

§ 940. The proceedings in an action brought, or a special proceeding 
instituted, before a justice of the peace, within the State, may also be 
proved by the oath of the justice. In case of his death or absence, 
they may be proved by the original minutes of the proceedings, entered 
in a book kept by him, pursuant to law, accompanied with proof of his 
handwriting ; or by a copy of the minutes, sworn to, by a competent 
witness, as having been compared with the original entries, with proof 
that those entries were in the handwriting of the justice. 

§ 941. The charter, other than a statute, or an act, ordinance, reso- 
lution, by-law, rule, or proceeding of the common council of a city, or 
of the board of trustees of an incorporated village, within the State, 
may be read in evidence, either from a copy thereof, certified by the 
city clerk, village clerk, or clerk of the common council ; or from a 
volume, printed by authority of the common council of the city, or the 
board of trustees of the village. 



ARTICLE THIRD. 

Proof of a Documbnt, bbmaiking in a Court or Public Officb of thb Unitbd 
Statbs, or bxbcutbd or rbmainivg without thb Statb. 



Sbotion 942. 
943. 
944. 
945. 
94a. 
947. 
948. 
949. 
950. 
951. 
952. 
953. 
954. 
955. 
956. 



Printed copies of laws of another State, etc. 

Copies of i*ecords of United States courts. 

Id.; of documents on file in departments of United States. 

Record of bill o*f sale, etc., of vessels. 

Conveyance of land without the State. 

Exemplification of record of conveyance of land without the State. 

Transcript of docket, etc., of justice of adjoining State. 

Id.; how authenticated. 

Other proof. 

Proof may be rebutted. 

Copies of recoi*ds of courts of foreign countries ; how authenticated. 

Other proof. 

This article does not declare effect of record, etc. 

Judgments in Canada, presumptive evidence only. 

Documents f]*om foi'eigii countries ; how authenticated. 



Printed § 942. A printed copy of a statute, or other written law, of another 

Siw8%f State, or of a Territory, or of a foreign country, or a printed copy of a 

another , 



State, etc. 



* So in the original. 
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proclamation, edict, decree, or ordinance, by the executive power thereof, * * 

contained in a book or publication, purporting or proved to have been 
published by the authority thereof, or proved to be commonly admitted, 
as evidence of the existing law, in the judicial tribunals thereof, is pre- 
sumptive evidence of the statute, law, proclamation, edict, decree-, or 
ordinance. The unwritten or common law of another State, or of a 
Territory, or of a foreign country, may be proved, as a fact, by oral 
evidence. The books of reports of cases, adjudged in the courts 
thereof, must also be admitted, as presumptive evidence of the unwrit- 
ten or common law thereof. 

§ 943. A copy of the record, or any other proceeding, of a court of Copies of 
the United States, is evidence, when certified by the clerk or officer, in unfted* ^^ 
whose custody it is required by law to be. s*»*=«8 

§ 944. A copy of a record or other paper, remaining in a department i^j . of 
of the government of the United States, is evidence, when certified by documents 
Hie head, oi: acting chief officer, for the time being, of that department, depart-'^ 

§ 945. The record of a bill of sale, mortgage, hypothecation, or con- uSSSi*^ 
veyance of a vessel, belonging to a port or place, within ' the United states. 
States, recorded in the office of the collector of customs, where the ves- S?f ®J^ ^/ 
sel is registered or enrolled, which was acknowledged or proved, before etc^o/ves' 
it was recorded, in like manner as a deed to be recorded within the ^^' 
State ; or a transcript of such a record, duly certified by the collector ; 
is evidence, with the like effect as the original. 

§ 946. A conveyance of real property, situated without the State, Convey- 
acknowledged or proved, and certified, in like manner as a deed to be fanlwfth- 
recorded within the county wherein it is offered in evidence, is evidence, out the 
without further proof thereof, as if it related to real property situated ®^*®* 
within the State. A conveyance of real property, situated within 
another State, or a Territory of the United States, which has been duly 
authenticated, according to the laws of that State or Territory, so as to 
be read in evidence in the courts thereof, is evidence in like manner. 

§ 947. An exemplification of the record of a conveyance of real prop- ExempUfl- 
erty situated without the State, and within the United States, which ^^^ ^^ 
has been recorded in the State or Territory, wherei the real property is convey- 
situated, pursuant to the laws thereof, when certified under the hand fan| ^ft^. 
and seal of the officer, having the custody of the record, is, if the orig- SJ^^^® 
inal cannot be produced, presumptive evidence of the conveyance, and 
of the due execution thereof. 

§ 948. A transcript from the docket-book of a justice of the peace. Transcript 
within an adjoining State, of a judgment rendered by him ; a trans- eto^J**?/*' 
cript of his minutes of the proceedings in the cause, previous to the justice of 
judgment ; or of an execution issued thereon ; or of the return of an iSte?*^*^ 
execution ; when subscribed by the justice, and authenticated as pre- 
scribed in the next section, is presumptive evidence of his jurisdiction 
in the cause, and of the matters shown by the transcript. 

§ 949. Such a transcript must be authenticated by a certificate of m.; how 
the justice, annexed thereto, to the effect, that it is in all respects Stel.'*^* 
correct, and that he had jurisdiction of the cause ; and also by a certifi- 
cate of the clerk or prothonotary of the county, in which the justice 
resided at the time of rendering the judgment, under his hand and the 
seal of the court of common pleas, or other county court of the county, 
to the effect that the person, subscribing the certificate attached to the 
transcript, was, at the date of the judgment, a justice of the peace of 
that county ; and that the signature thereto is in his own handwriting. 

§ 950. The judgment and other proceedings, and the justice's author- ^roof. 
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ity to render the judgment, may also be proved, by the production of 
the docket, or of a copy of the judgment or other proceedings ; and the 
oral testimony of the justice, to the truth and correctness thereof, and 
to his authoritj^ to render the judgment. 
Proof may § 951. The last three sections do.not prevent the introduction of evi- 
ted. dence, to controvert any of the proof, in relation to the validity of a 

judgment therein specified. 
^^^rd8*of ^ ^^^* "^ copy of a record, or other judicial proceeding, of a court of a 
courts of foreign country, is evidence, when authenticated as follows : 
counfries; ^' ^Y *^® attestation of the clerk of the court, with the seal of the 
how au- ' court affixed, or of the officer in whose custody the record is legally 
^ted! kept, under the seal of his office. 

2. By a certificate of the chief-judge or presiding magistrate of the 
court to the effect, that the person, so attesting the record, is the clerk 
of the court ; or that he is the officer, in whose custody the tecord is 
required by law to be kept ; and that his signature to the attestation is 
genuine. 

3. By the certificate, under the great or principal seal of the govern- 
ment, under whose authority the court is held, of the Secretary of State, 
or other officer having the custody of that seal, to the effect, that the 
court is duly constituted, specifying generally the nature of its juris- 
diction; and that the signature of the chief-judge or presiding magis- 
trate, to the certificate specified in the last subdivision, is genuine. 

other § 953, A. copy of a record, or other judicial proceeding, of a court 

proo . ^^ ^ foreign country, attested by the seal of the court, in which it 
remains, must also be admitted in evidence, upon due proof of the fol- 
lowing facts : 

1. That the copy offered has been compared by the witness with the 
original, and is an exact transcript of the whole of the original.. 

2. That the original was, when the copy was made, in the custody 
of the clerk of the court,- or other officer legally having charge of it. 

3. That the attestation is genuine. 

This article § 954. Nothing in this article is to be construed, as declaring the 
declare effect of a record or other judicial proceeding of a foreign country, 
record^etc ^^t^^i^ticated, SO as to be evidence, except as otherwise prescribed in 

' the next section. 

fn cSaada* § 955. A judgment of a court, in the dominion of Canada, is pre- 

piesump- ' sumptive evidence only of the debt, or other cause of action, on which 

dence oSaiy. ^* ^^ founded ; and, in an action thereupon, the defendant may set up, 

* in his answer, and prove upon the trial, any. fact which constitutes a 

defence or counterclaim to the debt, or other cause of action, upon 

which the judgment was rendered. But this section does not apply to 

a judgment, which has been rendered after both parties thereto have 

appeared, and have given evidence in the action. 

Documents § 956. A copy of a patent, record, or other document, remaining of 

eijjn coun- record, in a public office in a foreign country, is evidence, when it is 

luthLlti-^ certified to be a copy, according to the form in use in that country. 

cated. The certificate of a commissioner, appointed by the Governor of the 

State, to take the proof or acknowledgment of deeds in the foreign 

country, under his ' hand and official seal, and authenticated by the 

Secretary of State, as prescribed by law, to the effect, that the original 

BO remains of record, and that the copy has been certified according to 

the form in use in the foreign country, is presumptive evidence of the 

matters stated therein. 
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TIXLE5. 

TITLE V. 

MisceUane(ym provisions, 

SBcnoN 957. Form of certificate to copies, etc, 

958. Certificate must be sealed. 

959. Qualification of last section. 

960. Public or coi'porate seal may be stamped ; but private seal not. . 

961. SuiTOgates, clerks, etc., to seai'ch files, and to certify, etc. ' 

962. SaV^ing clause. 

§ 957. Where a transcript, exemplification, or certified copy of a rorm of 
record or other paper, is declared by law to be evidence, and special tocopiesf 
provision is not made for the form of the certificate, in the particular etc. 
case, the person, authorized to certify, must state, in his certificate, 
that it has been compared by him with the original, and that it is a 
correct transcript therefrom, and of the whole of the original. 

§ 958. If the officer, or the court, body, or board, in whose custody Certificate 
an original paper, specified in the last section, is required to be, by the "^^It 
laws of the State, or of another State, or of the United States, or of a- 
Territory thereof, or of a foreign country, has, pursuant to those laws, 
an official seal, the certificate must be attested by that seal. If the 
certificate is made by the clerk of a county, within the State, it must 
be attested by the seal of the county. 

§ 959. The last section does not require the seal of a court to be Quaiiflca- 
affixed to a certified copy of a judgment or order, or of a paper filed, or ^^tion?*^^ 
entry made, where the copy is used in the same court, or before an 
officer thereof; or, in the supreme court, where it is used in a circuit 
court, or a court of oyer and terminer. 

§ 960. Where a seal of a public officer, or of a corporation, is author- public or 
ized or required by law, it may be affixed, by making an impressijon seafmaybe 
directly on the paper. But the private seal of a natural person must stamped, 

1 -1 "Lij* j» ••! IX out private 

be made, as heretofore, on wafer, wax, or a similar substance. seal not. 

§ 961. A surrogate, county clerk, register, clerk of a court, or other Surro- 
person, having the custody of the records or other papers in a public fferks, 
office, within the State, must, upon request, and upon payment of, or etc., to 
offer to pay, the fees allowed by law, or, if no fees are expressly allowed mtsl^and 
by law, fees at the rate allowed to a county clerk for a similar service, ^q^^^^* 
diligently search the files, papers, records, and dockets in his office ; 
and either make one oi>more transcripts therefrom, and certify to the 
correctness thereof, and to the search, or certify that a document or 
paper, of which the custody legally belongs to him, cannot be found. 
If he refuses, or unreasonably neglects or delays, to make such a search, 
or to furnish such a transcript or certificate, or makes a false certificate, 
he is guilty of a misdemeanor. 



§ 962. Nothing in title fourth of this chapter prevents the proof of saving 
a fact, act, record, proceeding, document, or other paper or writing, *'^^^^®* 
according to the rules of the common law, or by any other competent 
proof. 
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CHAPTER X. 4 

TRIALS ; INCLUDING JURORS AND JURIES. 
TITLE I. — Trials generally ; inclitdino BXCBPrioNa and motion 

FOR A NEW trial. 

TITLE II. — Trials without a jury. 

TITLE III. — Trial jurors, except in New- York and Kings coun- 
ties; MODE OF selecting THEM, AND OF PROCURINa 
THEIR ATTENDANCE. 

TITLE IV. — Trial jurors in New- York and Kings counties ; mode 

OF SELECTING THEM, AND OF PROCURING THEIR ATTEND- 
ANCE. 

TITLE V. — Trial by jury. 

TITLE VI. — Miscellaneous provisions ; including those RELATma 

TO embracery and other acts of misconduct. 

TITLE I. 
Trials generally ; including exceptions and motion for a new trial. 

Abticlb 1. Issues, and the mode of trial thereof. 

2. The place of trial. 

3. Exceptions, case, and motion for a new trial. 

ARTICLE FIRST. 

* 

Issues, and thb Mods of Tbial thbrbof. 

V Sbction 963. lasnes defined , different kinds of issues. 

964. When issues of law arise ; when issues of fact arise. 

965. Issues to be judicially examined by a trial. 

966. Order of trial, where issues of law and of fact arise in the same action. 

967. But court may direct the order, etc., of disposition of the issues. 

968. What issues of fact are triable by a jury. 

969. What issues are triable by the court. 

970. Oixier for trial by jury, of specific questions of feet, when of right. 

971. Id.; when discretionary. 

972. IVial of the remainder of the issues. 

973. Mode of trial, where complaint demands alternative judgments. 

974. Counterclaim to be deemed an action, within the foregoing sections. 

976. Immaterial issues need not be tried. 

■ 976. What issues to be tried before one judge ; i*egulation of trial in the 
supreme court. 

977. Notice of trial and note of issue. 

978. Order of disposition of issues at a jury term. 

979. Id.; when a jury does not attend. 

980. Either party may bring issue to trial. 

981. What papers to be furnished on trial, and by whom. 

fined? dS- § ^^^* ^^ issues, treated of in this chapter, are those only which 
ferent are presented by the pleadings. An issue arises where a fact, or a con- 
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elusion of law, is maintained by one party, and controverted by the ^1^^^,^ 
other. Issues are of two kinds : Lssaes. 

1. Of law; and 

2. Of fact. 

§ 964. An issue of law arises only upon a demujrrer. An issue of J^®^^^*^ 
fact arises, in either of the following cases : arise;wheii 

1. Upon a denial, contained in the answer, of a material allagation ftJJJ^JJrJ^. 
of the complaint ; or upon an allegation, contained in the answer, that 

the defendant has not sufficient knowledge or information to form a 
belief, with respect to a material allegation of the complaint. 

2. Upon a similar denial or allegation, contained in the reply, with 
respect to a material allegation of the answer. 

3. Upon a material allegation of new matter, contained in the an- 
swer, not requiring a reply ; unless an issue of law is joined thereupon, 

4. Upon a material allegation of new matter, contained in the reply ; 
unless an issue of law is joined thereupon. 

§ 965. An issue, either of law or of fact, must be judicially exam- issueBtobe 
ined by means of a trial, as prescribed in this chapter ; unless it is dis- 4^^^^ 
posed of upon a motion, or upon exceptions, as prescribed in chapter by a tnai. 
sixth of this act. 

§ 966. Where an issue of law and an issue of fact arise in one action, order of 
the issue of law must be first disposed of, except as otherwise prescribed £j5erof ^^ 
in the next section. Where there are two or more defendants, plead- iaw ^adof 
ing separately, an issue of law, arising upon a pleading of one or more, iS^hesame 
and not of all the defendants, may be tried separately, at the option of action- 
either party ; but where all the issues of fact are triable in the same 
manner, they must be tried at the same time, except as otherwise pre- 
scribed in this article. 

§ 967. A separate trial, between the plaintiff and one or more defend- But court 
ants, of some or all of the issues of fact, or one trial of some or all of Se^ord&r, 
the issues of law, or a change in the order of disposition of the issues, p^gYtion^f 
prescribed in the last section, may be directed by the court, whenever, the issues. 
in its opinion, justice will be promoted thereby. Such a direction may 
be given, in an order, made upon notice ; or, except where an applica- 
tion for such an order has been denied, it may be given, by the judge 
holding the term, where those issues are regularly upon the calendar 
for trial, either with or without the entry of an order. 

§ 968. In each of the following actions, an issue of fact must be tried what is- 

i_ • 1 • i.*i».j ^ •J.J.J. sues 01 tact 

by a jury, unless a jury trial is waived, or a reference is directed : are triable 

1. An action to recover a sum of money only. ^y a jury. 

2. An action of ejectment ; for dower ; for waste ; for a nuisance ; 
or to recover a chattel. 

§ 969. An issue of law, in any action, and an issue of fact, in an what is- 
action not specified in the last section, or wherein provision for a trial fSabie^by 
by a jury is not expressly made by law, must be tried by the court, the court. 
unless a reference or a jury trial is directed. 

§ 970. Where a party is entitled, by the Constitution, or by express Order for 
provision of law, to a trial, by a jury, of one or more issues of fact, in j^^y,^^ 
an action not specified in section nine hundred and sixty-eight of this specific 
act, he may apply to the court for an order, directing all the questions, of^^^ct,*^ 
arising upon those issues, to be distinctly and plainly stated for trial ^:^^^ ^^ 
accordingly. Notice of the application must be served, within twenty ^*^ 
days after joinder of issue. The party omitting to serve the notice 
within that time, is deemed to have waived his right to a trial by a 
jury, unless notice of such an application has been seasonably served 
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by the adverse party ; in which case, if the party serving the notice 
fails to make the application, at the term for which it is noticed, the 
adverse party may serve a like notice, on his part, within twenty days 
after the adjournment of the t^rm. Upon the hearing of the applica- 
tion, the court must cause the issues, to the trial of which, bjr a jury, 
the party is entitled, to be distinctly and plainly stated. The subse- 
quent proceedings are the same, as where questions, arising upon the 
issues, are stated for trial by a jury, in a case where neither party can, 
as of right, require such a trial ; except that the finding of the jUry, 
upon each question so stated, is conclusive in the action, unless the ver- 
dict is set aside, or a new trial is granted. 
discreSDn- § ^^^' ^^ ^^ action, not specified in section nine hundred and sixty- 
ary. eight of this act, where a party is not entitled, as of right, to a trial by 

a jury, or where a party has omitted to apply for a trial by a jury, as 
prescribed in the last section, the court may, in its discretion, upon the 
application of either party, direct that one or more questions of fact, 
arising upon the issues, be tried by a jury, and may cause those qfues- 
tions to be distinctly and plainly stated for trial accordingly, 
SmAindM* § 972. If the questions, directed to be tried by a jury, as prescribed 
of the is- in the last two sections, do not embrace all the issues of fact in the 
sues. action, the remaining issues of fact must be tried by the court, or by a 

referee, separately from the trial by the jury, and either before or after 
the trial by the jury, as the court directs. 
Mode of ^^ § 973. Where the complaint demands two kinds of judgment, in the 
complaint alternative, as prescribed in chapter sixth of this act, the plaintiff's 
aftenmlfve attorney may, within ten days after the joii'ider of issue, serve upon 
judgments, the defendant's attorney, a notice, that the plaiiltiff abandons the 
demand for one kind of judgment, specifying it distinctly. In that 
case, the subsequent proceedings in the action must be the same, as if 
the demand for that kind of judgment had not been contained in the 
complaint. If the plaintiff's attorney does not serve such a notice, the 
court, upon the application of either party, must direct the trial, by a 
jury, of specific questions of fact, arising uppn the issues. In settling" 
them, the court must provide for the trial, by the jury, of all the issues, 
the determination of which fixes the character of the judgment, to 
which the plaintiff is entitled ; and, also, in a proper case, for deter- 
mining, by the verdict, the amount or extent of the recovery, contin- 
gently or absolutely, as the case requires. 
Counter- • § 974. Where the defendant interposes a counterclaim, and there- 
de^^med^an upon demands an affirmative judgment against the plaintiff, the mode 
Ydtwnthe ^^ *^^^^ ^^ ^^ issue of fact, arising thereupon, is the same, as if it arose 
foregoing in an action, brought by the defendant, against the plaintiff, for the 
sections, qq^^^q ^f action stated in the counterclaim, and demanding the same 
judgment; and each provision of the last four sections applies to such 
an issue of fact, and to the trial thereof; except that, if the court 
directs one or more specific questions of fact, involved in that issue, to 
be tried by a jury, it may, in a proper case, direct that the trial thereof, 
and of the issue of fact, arising upon the complaint, take place at the 
same time, 
immaten^ § 975. An issue, the disposition of which is not necessary to enable 
no?^be^ ^ the court to render the appropriate judgment, is not required to be- 
^''^- tried. 

raes^to be § ^^6. An issue of law, or an issue of fact, triable by a jury or by 
tried be- the court, must be tried at a term held by one judge only, except as 
Judlerreg- otherwise prescribed in section two hundred ninety-seven of this 
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act. In the supreme court, an issue of fact, triable by a jury, must be ' * 

tried in the circuit court ; and an issue of fact, triable by the court, or SiJatn toe 
an issue of law, may be tried in the circuit court, or at a special term ^^JJIJ™® 
of the supreme court, as prescribed in the general rules of practice. 

§ 977. At any time after the joinder of issue, and at least fourteen Notice of 
days before the commencement of the term, either party may serve a Jf^jj ^^ 
notice of trial. The party serving the notice must file with the clerk i«aue. 
a note of issue, stating the title of the action ; the names of the attor- 
neys ; the time when the last pleading was served ; the nature of the 
issue, whether of fact or of law ; and, if an issue of fact, whether it is 
triable by a jury, or by the court, without a jury. The note of issue 
must be filed, at least eight days before the commencement of the term ; 
unless a different time is prescribed in the general rules of practice. 
The clerk must thereupon enter the cause upon the calendar, according 
to the date of the issue. In the city and county of New York, where 
a party has served a notice of trial, and filed a note of issue, for a term, 
at which the cause is not tried, it is not necessary for him to serve a 
new notice of trial, or file a new note of issue for a succeeding term ; 
and the action must remain on the calendar until it is disposed of. 

§ 978. The issues on the calendar must be arranged by the clerk, in Order of 
the following order : S4^"?fi 

1. Issues of fact, to be tried by a jury. a jury 

2. Issues of fact, to be tried by the court. """ 

3. Issues of law. 

Where a jury is in attendance, the issues must be disposed of in the 
same order ; unless, for the convenience of parties, or the dispatch of 
business, the, judge holding the term otherwise directs. 

§ 979. Where a jury is not in attendance^ issues of law have a pref- w.; when 
erence over issues of fact ; unless the judge holding the term otherwise no?aItend. 
directs. 

§ 980. Either party, who has served the notice, may bring the issue Either par- 
to trial; and, in the absence of the adverse party, unless the judge br^gfssue 
holding the term, for good cause, otherwise directs, may proceed with to ^^'^^' 
the cause, and take a dismissal of the complaint, or a verdict, decision, 
or judgment, as the case requires. 

§ 981. Where the issue is brought to trial by the plaintiff, he must what pa- 
furnish the court with copies of the summons and pleadings, and of Furnished 
the offer, if any has been made. Where the issue is brought to trial **'*^f'|^» 
by the defendant, and the plaintiff does not furnish those papers, they whomi!^ 
must be furnished by the defendant. 



ARTICLE SECOND. 

Thb Place of Trial. 

Sbctioh' &82. Certain actions to he tried, where the subject thereof is situated. 

983. Other actions, where the cause thereof arose. 

984. Other actions, according* to the residence of the parties. 

985. Place of trial, if proper county not designated. 

986. Defendant may demand change j pix)ceedings thereupon. 

987. When court may change the place of trial. 

988. Effect of changing the place of trial. 

989. Effect of order changing place of trial. 

990. Issues of law, whei^e triable. 

991. This article applicable only to the supreme coui*t. 
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§ 982. Each of the following actions must be tried in the connty, in 
which the sabject of the action, or some part thereof, is situated : an 
action of ejectment ; for the partition of real property ; for dower ; to 
foreclose a mortgage upon real property, or upon a chattel real ; to com- 
pel the determination of a claim to real property ; for waste ; for a 
nuisance ; or to procure a judgment, directing a conveyance of real 
property ; and every other action to recover, or to procure a judgment, 
establishing, determining, defining, forfeiting, annulling, or otherwise 
affecting, an estate, right, title, lien, or other interest, in real property, 
or a chattel real. But where all the real property, to which the action 
relates, is situated without the State, the action must be tried, as pre- 
scribed in section nine hundred and eighty-four of this act. 

§ 983. An action, for either of the following causes, must be tried 
in the county, where the cause of action, or some part thereof, arose : 

1. To recover a penalty or forfeiture, imposed by statute, in a case 
not specified in the next subdivision of this section ; except that, where 
the offence, for which it is imposed, was committed on a lake, river, or 
other stream of water, situated in two or more counties, the action may 
be tried in any county, bordering on the lake, river, or stream, and 
opposite to the place where the ofence was committed. 

2. Against a public officer, including a person specially appoint»ed to 
execute his duties, for an act done, in virtue of his office, or for an 
omission to perform a duty, incident to his office ; or against a person, 
who, by the command or in the aid of a public officer, has done any- 
thing touching his duties. 

3. To recover a chattel distrained, or damages for distraining a 
chattel. 

§ 984. An action, not specified in the last two sections, must be tried 
in the county, in which one of the parties resided, at the commence- 
ment thereof. If neither of the parties then resided in the State, it 
may be tried in any county, which the plaintiff designates, for that 
purpose, in the title of the complaint. 

§ 985. If the county, designated in the complaint, as the place of 
trial, is not the proper county, the action may notwithstanding be tried 
therein ; unless the place of trial is changed to the proper county, upon 
the demand of the defendant, followed by the consent of the plaintiff, 
or the order of the court. 

§ 986. Where the defendant demands that the action be tried in the 
proper county, his attorney must serve upon the plaintiff's attorney, 
with the answer, or before service of the answer, a written demand 
accordingly. The iiemand must specify the county, where the defend- 
ant requires the action to be tried. If the plaintiff 's attorney does not 
serve his written consent to the change, as proposed by the defendant, 
within five days after service of the demand, the defendant's attorney 
may, within ten days thereafter, serve notice of a motion to change the 
place of trial. 

§ 987. The court may, by order, change the place of trial, in either 
of the following cases : 

1. Where the county, designated for that purpose in the complaint, 
is not the proper county. 

2. Where there is reason to believe, that an impartial trial cannot be 
had in the proper county. 

3. Where the convenience of witnesses, and the ends of justice, will 
be promoted by the change. 

§ 988. Where the place of trial is changed to another county, the 
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ART S 

effect of the change, with respect to the subsequent proceedings, is the ^^ 
same, as if that county had been designated in the complaint, as of tonau 
the place of trial ; except as otherwise directed by the court, or pro- 
vided by the written consent of the parties, filed with the clerk. And 
the clerk of the county, from which it is changed, must forthwith 
deliver to the clerk of the county, to which it is changed, all papers 
filed in the action, and certified copies of all minutes and entries relat- 
ing thereto, which must be filed, entered, or recorded, as the case 
requires, in the office of the last named clerk. 

§ 989. An order to change the place of trial takes effect, upon the Effect of 
entry thereof, in the office of the clerk of the county, from which the changing 
place of trial is changed. A motion to set it aside, or an appeal there- g}^ ^^ 
from, must be heard, as if the action was originally triable in the 
county, to which the place of trial is changed. Where the order is 
reversed or set aside, the effect is the same, as if an order was then 
made, to change the place of trial to the county where the action was 
formerly triable. 

§ 990. An issue of law may be tried in any county, within the jiidi- Sw®^here 

cial district, embracing the county wherein the action is triable ; but uiatie. 

after the trial, the decision, and all other papers relating to the trial, 

must be filed, and the order made, or judgment rendered, must be 

entered in the last named county. 

§ 991. This article is applicable to an action in the supreme court only. This arti- 
cle appli- 
cable only 
to the 
supreme 
court. 

ARTICLE THIRD. 

« 

ExcsFTiONS, Casb, asd Motion for a Nbw Tbial. 

Ssonoir 992. What rulings may be excepted to. 

993. Refuiuil of court or referee, to find upon facts may be excepted to. 

994. When and how exceptions may be taken, after close of trial by court 

or referee. 

995. Id. ; during the trial, or upon the trial by jury. 
• 996. Ruling excepted to ; how reviewed. 

997. Case, when necessary ; how made and settled. 

998. When appeal, etc., may be heard without a case. 

999. Motion for new trial upon judge's minutes ; appeal from order there- 

upon. 

1000. When and how exceptions, taken upon a jury trial, heard at general 

term. 

1001. Motion for new trial at general term, when trial was by court or 

referee. 

1002. When motion for new trial to be made at special term. Restrictions 

thereupon. 

1003. Application of this article to trials of specific questions by jury ; spe- 

cial provisions applicable thereto. 

1004. Motion for new hearing, after trial of specific questions by a referee. 

1005. Final judgment, etc., not stayed, by motion for a new trial. Motion 

may be heard afterwards. 

1006. When exception not to prejudice motion for new trial. 

1007. Notes of stenographer may be treated as minutes of the judge. 

§ 992. An exception may be taken to the ruling of the court or of a what 
referee, upon a question of law, arising upon the trial of an issue of ^ay Se ex- 
fact. Except as prescribed in section one thousand one hundred and cepted to. 
eighty of this act, an exception cannot be taken to a ruling, upon a 
question of fact. For the purposes of this article, a trial by a jury is 
regarded as continuing, untU the verdict is rendered. 
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EeAiaai of § ^^' ^P^^ *^® *^^^ ^^ ^^ issue of fact by a referee, or by the court, 
court or without a jury, a refusal to make any finding whatever, upon a ques- 
flnd^^pon* tion of fact, where a request to find thereupon is seasonably made by 
facts may either party, or a finding without any evidence tending to sustain it, 
ed t^^^^ is a ruling upon a question of law, within the meaning of the last 

section. 
h^Sx^* § 994. Where an issue of fact is tried by a referee, or by the court, 
cepUons without a jury, an exception to a ruling, upon a question of law, made 
teken^^af- ^^^^ *^® causo is finally submitted must be taken, by filing a notice 
ter cioBe of of the exception in the clerk's office, and serving a copy thereof upon 
court or the attorney for the adverse party. The exception may be so taken, at 
referee, any time before the expiration of ten days after service, upon the 
attorney for the exceptant, of a copy of the decision of the court, or 
report of the referee, and a written notice of the entry of judgment 
thereupon. If the notice of exception is filed before the entry of final 
judgment, it must be inserted in the judgment-roll; if afterwards, it 
must be annexed to the judgment-roll. In either case, it constitutes a 
part of the papers, upon which an appeal from the judgment must be 
heard. 
w.;^jiuring § 995. In any other case, an exception must be taken, at the time 
upon trial when the ruling is made, unless it is taken to the charge given to the 
by Jury. jury; in which case, it must be taken before the jury have rendered 
their verdict. It must, at the time when it is taken, be reduced to 
writing by the exceptant, or entored in the minutes, 
^"^tef Sr ^ ^^^' ^ ruling, to which an exception is taken, as prescribed in the 
how re- * last four sections, can be reviewed only upon an appeal from the judg^ 
viewed. ment, rendered after the trial ; except in a case, where it is expressly 
prescribed by law, that a motion for a new trial may be made thereupon. 
Case, when § 997. Where a party intonds to appeal from a judgment, rendered 
how macfe aftor the trial of an issue of fact, or to move for a new trial of such an 
tied ^^' ^^^^^^9 ^® must, except as otherwise prescribed by law, make a case, 
and procure the same to be settled and signed, by the judge or the 
referee, by or before whom the action was tried, ^s prescribed in the 
general rules of practice ; or, in case of the death or disability of the 
judge or referee, in such manner as the court directs. The case must 
contain so much of the evidence, and other proceedings upon the trial, 
as is material to the questions to be raised thereby, and also the excep- 
tions taken by the party making the case. If it afterwards becomes 
necessary to separate the exceptions, the separation may be made, and 
the exceptions may be stated, with so much of the evidence and other 
proceedings, as is material to the questions raised by them, in a case, 
prepared and settled, as directed in the general rules of practice ; or, 
in the absence of directions therein, by the court, upon motion. It is 
not necessary to state, in a case, that a finding upon the facts, or a 
ruling upon the law, was made, which appears in a referee's report, or 
in the decision of the court, upon a trial by the court, without a jury. 
When ap. § 998. It is not necessary to make a case, for the purpose of moving 
Sfay be°" for a now trial, upon the minutes of the judge, who presided at a trial 
heard with- \yy ^ jury; or upon an allegation of irregularity, or surprise ; or where 
a party intends to appeal from a judgment entered upon a referee's 
report, or a decision of the court upon a trial, without a jury, and to 
rely only upon exceptions, taken as prescribed in section nine hundred 
and ninety-four of this act. 
Motion for § 999. The judge, presiding at a trial by a jury, may, in his discre- 
Spon*^^*^ tion, entertain a motion, made upon his minutes, at the same term, to 
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set aside the verdict and grant a new trial, upon exceptions ; or because x^^ ,^ 
the verdict is for excessive or insufficient damages ; or otherwise con- minutes 
trary to the evidence, or contrary to law. If an appeal is taken from f^Snorder 
the order, made upon the motion, it tnust be heard, upon a case, pre- thereupon, 
pared and settled in the usual manner. 

§ 1000. Upon the application of a party who has taken one or more when and 
exceptions, the judge, presiding at a trial by a jury, may, in his dis- tions/tSten 
cretion, at any time during the same term, direct an order to be entered, upon* a ju- 
that the exceptions so taken be heard, in the first instance, at the gen- Seard^lit 
eral term ; and that judgment upon the verdict be suspended, in the S^^*"^ 
mean time. At any time before the hearing of the exceptions, the 
order may be revoked or modified, in court or out of court, by the judge 
who made it ; or it may be set aside for irregularity, by the court, at 
any term thereof. Unless it is so revoked or set aside, the exceptions 
must be heard upon a motion for a new trial, which must be decided 
by the general term. The motion is deemed to have been made, when 
the order was granted ; and either party may notice it for hearing at 
the general term, upon the exceptions. 

§1001. Where the decision or report, rendered upon the trial of an Motion for 
issue of fact by the court, without a jury, or by a referee, directs an Jf general 
interlocutory judgment to be entered ; and further proceedings must te^m, when 
be taken, before the court, or a judge thereof, or a referee, before a courr^^^ 
final judgment can be entered ; a motion for a new trial, upon one or referee. 
more exceptions, may be made at the general term, after the entry 
of the interlocutory judgment, and before the commencement of the 
hearing directed therein. The time within which the party must 
except, for that purpose, to a ruling of law, made, upon such a trial, 
by the judge or the referee, after the close of the testimony, is ten days 
after service of a copy of the decision or report, and notice of the 
entry of the interlocutory judgment thereupon. 

§ 1002. In a case, not specified in the last three sections, a motion for when mo- 
a new trial must, in the first instance, be heard and decided at the Jfew trial to 
special term. But where it is founded upon an allegation of error, in be made at 
a finding of fact, or ruling upon the law, made by the judge upon the term.*^Re- 
trial, it cannot be heard at a special term, held by another judge ; unless j^gyg^ °^n 
the judge, who presided at the trial, is dead, or his term of office has 
expired, or he specially directs the motion to be heard before another 
judge. And a trial by a referee cannot be reviewed, by a motion for a 
new trial, founded upon such an allegation, except in a case specified 
in the last section. 

§ 1003. The provisions of this article, relating to the proceedings to Appiica- ^ 
review a trial by a jury, are applicable to the trials by a jury, of one or art?c?e t^* 
more specific questions of fact, arising upon the issues, in an action trials of 
triable by the court. But, except in a case specified in section nine questions 
hundred seventy of this act, a new trial may be granted, as to \^J^^* 
Some of the questions so tried, and refused as to the others ; and an provisions 
error, in the admission or exclusion of evidence, or in any other ruling Sereto!*^* 
or direction of the judge, upon the trial, may, in the discretion of the 
court which reviews it, be disregarded ; if that court is of opinion, that 
substantial justice does not require that a new trial should be granted. 
Where the judge, who presided at the trial, neither entertains a motion 
for a new trial, nor directs exceptions, taken at the trial, to be heard at 
the general term, a motion for a new trial can be made only at the term, 
where the motion for final judgment is made, or the remaining issues 
of fact are tried, as the case requires. 
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M tion for ^ 1004. In an action triable by the court, where a reference has been 
new hear- made, to report upon one or more speclfi.c questions of fact, involved in. 
tewiofspe- ^^^ issue, a motion for a new hearing may be made at a special term, 
ctfic oues- at any time before the hearing of a motion for final judgment, or the 
iB^d, * tri^l 0^ *^6 remaining issues of fact. The motion must be made upon 
affidavits, unless the court, or a judge thereof, directs a case to be pre- 
pared and settled. 
Final judg- § 1005. The entry of final judgment, and the subsequent proceedings 
noTstayedf to collect or Otherwise enforce it, are not stayed by an exception, the 
for^nev? Preparation or settlement of a case, or a motion for a new trial, unless 
trial. Mo- an Order for such a stay is procured and served ; and the ^ntry, collec- 
be li^rS tion, or other enforcement of a j udgmen t does not prej udice a subsequent 
afterwards, motion for a new trial. Where a new trial is granted, the court may 
direct and enforce restitution, as where a judgment is reversed upon 
appeal. 
When ex- § 1006. The taking of an exception, upon a trial by a jury, or the 
to pre|u.^° statement thereof in a case, as prescribed in this article, does not preju- 
tion for ^^^® ^ motion for a new trial, on the ground that the verdict was 
new rial, contrary to evidence ; but such a motion may be made, before or after 
the hearing of the exception ; or, in the discretion of the court before 
which the exception is heard, at. the time of the hearing. 
Notes of § 1007. The notes of an official stenographer or assistant-stenog- 
|h(M may rapher, taken at a trial, when written out at length, may be treated, in 
he treated the discretion of the iudffe, as the minutes of the judffe upon the trial, 

as minutes - , , - , O^. ° . . i j o x- 7 

of the for the purposes of this article. 

judge. 



TITLE II. 

Trials without a jury. 

Sbction 1008. If trial by jury waived, action must be tried by the court. 

1009. Tiial by jury; how waived. 

1010. Decision upon trial by the court, when to be filed ; consequence of 

failure. 

1011. Reference by consent; when and how made. 

1012. Qualification of the last section. 

1013. Compulsory reference for the trial of issues ; in what cases it may be 

made. 

1014. Proceedings where the reference is for trial of part of the issues. 
1016. Compulsoi*y refei*ence upon questions incidentally arising*. 

1016. Referee to be sworn. 

1017. Witnesses may be subpoenaed. 

1018. General powera of a i*eferee, upon a trial. 

1019. Referee's report ; when to be made, consequence of failui'e. * 

1020. Double or other increased damages. 

1021. Decision of court or report of i*eferee, upon trial of demuiTer. 

1022. Id. ; upon trial of the whole issue of fact. 

1023. Parties may require coui't or refei'ee to determine particular 

questions. 

1024. Qualifications of a referee. 

1025. Several refei'ees may be appointed. 

1026. Proceedings regulated whei'e thei*e are several referees. 

If trial hy § 1008. In an action triable by a jury, if the parties waive the trial, 
w2ved,ac- ^7 ^ l^^Ji of the issue of fact, the action must be tried by the court, 
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without a jury ; unless a reference is directed, in a ceise prescribed by ^^^^ ^^^^ ' 
law. But such an action, other than to recover damages for breach of be tried by 
a contract, cannot be tried by the court, without a jury, unless the *^® ^^^^' 
judge, presiding at the term where it is brought on for trial, assents to 
such a trial. If he does not so assent, either party may revoke a 
waiver, made as prescribed in subdivision second, third, or fourth of 
the next section; 

§ 1009. A party may waive his right to the trial of the issue of fact. Trial by 
by a jury, in either of the following modes : wSved?^ 

1. By failing to appear at the trial. 

2. By filing with the clerk a written waiver, signed by the attorney 
for the party. 

3. By an oral consent in open court, entered in the minutes. 

4. By moving the trial of the action, without a jury; or, if the ad- 
verse party so moves it, by failing to claim a trial by a jury, before the 
production of any evidence upon the trial. 

§ 1010. Upon a trial, by the court, of an issue of fact or of law, its Decision 
decision, in writing, must be filed, in the clerk's office, within twenty Sy^the^^*^ 
days after the final adjournment of the term, where the issue was tried, court, 
If it is not so filed, either party may move, at a special term, for a new be filed; 
trial upon that ground. If the decision has not been filed, when the q^^® ^ ^f 
motion is heard, the court must make an order for a new trial, either taUure. 
absolutely, or unless it is filed, within a time specified in the order. If 
an order for a new trial is made, or a contingent order for a new trial 
becomes absolute, the costs of the former trial abide the event. 

§ 1011. Except in a case specified in the next section, the whole Reference 
issue, or any of the issues in an action, either of fact or of law, must ^^en^lnd*' 
be referred, upon the consent of the parties, manifested by a written iiow made, 
stipulation, signed by their attorneys, and filed with the clerk. Where 
the stipulation does not name the referee, he may be designated by the 
court, on motion of either party. Where the stipulation names the 
referee, the clerk must enter an order, of course, referring the issue or 
issues for trial, to that person only. 

§ 1012. But a reference shall not be made, of course, upon the con- QuaUfica- 
sent of the parties, in an action to annul the marriage, or for a divorce \^ sec^^ 
or a separation ; or an action against a corporation, to obtain a dissolu- tion. 
tion thereof, the appointment of a receiver of its property, or the dis- 
tribution of its property, unless it is brought by the Attorney-Greneral ; 
or an action wherein a defendant, to be affected by the result of the 
trial, is an infant. In a case specified in this section, where the parties 
consent to a reference, the court may, in its discretion, grant or refuse 
a reference ; and, where a reference is granted, the court must desig- 
nate the referee. 

§ 1013. The court may, of its own motion, or upon the application of compuiso- 
either party, without the consent of the other, direct a trial of the ©nee for 
issues of fact, by a referee, where the trial will require the examina- the trial of 
tion of a long accpunt, on either side, and will not require the decision what cases 
of difficult questions of law. In an action, triable by the court, with- {^JJ*^ ^^ 
out a jury, a reference may be made, as prescribed in this section, to 
decide the whole issue, or any of the issues ; or to report the referee's 
finding, upon one or more specific questions of fact, involved in the 
issue. 

§ 1014. Where a reference is made, as prescribed in the last section, proceed- 
to report upon a specific question of fact, involved in the issue, and the tSrrefter^^ 
determination of one or more other issues is necessary, in order to ence is for 
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enable the court to render judgment, tbey must be tried, either before 
or after the filing of the report, as the court directs, and either by a 
jury, or by the court, without a jury, as the case requires. Where 
they are tried by a jury, application for judgment must be made upon 
the verdict and the report. 

§ 1015. The court may likewise, of its own motion, or upon the 
application of either party, without the consent of the other, direct a 
reference to take an account, and report to the court thereon, either 
with or without the testimony, after interlocutory or final judgment, or 
where it is necessary to do so, for the information of the court ; and 
also to determine and report upon a question of fact, arising in any 
stage of the action, upon a motion, or otherwise, except upon the 
pleadings. 

§ 1016. A referee, appointed as prescribed in either of the foregoing 
sections of this title, must, before proceeding to hear the testimony, be 
sworn faithfully and fairly to try the issues, or to determine the ques- 
tions referred to him, as the case requires, and to make a just and true 
report, according to the best of his understanding. The oath may be 
administered by an officer specified in section eight hundred and forty- 
two of this act. But where all the parties, whose interests will be 
affectied by the result, are of age, and present, in person or by attor- 
ney, they may expressly waive the referee's oath. The waiver may be 
made by written stipulation, or orally. If it is oral, it must be entered 
in the referee's minutes. 

§ 1017. A witness may be subpoenaed to attend before a referee, 
appointed as prescribed in either of the foregoing sections of this title, 
to testify, and, in a proper case, to bring with him a book, document, 
or other paper, as upon a trial by the coitrt. 

§ 1018. The trial, by a referee, of an issue of fact, or of an issue of 
law, must be brought on upon like notice, and conducted in like man- 
ner, and the papers to be furnished thereupon are the same, and are 
furnished in like manner, as where the trial is by the court, without a 
jury. The referee exercises, upon such a trial, the same power as the 
court, to grant adjournments, to preserve order, and punish the viola- 
tion thereof. Upon the trial of an issue of fact, the referee exercises 
also the same power as the court, to allow amendments to the summons, 
or to the pleadings ; to compel the attendance of a witness by attach- 
ment ; and to punish a witness for a contempt of court, for non-attend- 
ance, or refusal to be sworn, or to testify."" Upon the trial of an issue 
of law, the referee exercises the same power as the court, to permit a 
party in fault to plead anew or amend; to direct the action to be 
divided into two or more actions ; to award costs, and otherwise to dis- 
pose of any question, arising upon the decision of the issue referred to 
him. The powers, conferred by this section, are exercised in like man- 
ner, and upon like terms, as similar powers are exercised by the court, 
upon a trial. 

§ 1019. Upon the trial, by a referee, of an issue of fact, or an issue 
of law, his written report must be either filed with the clerk, or deliv- 
ered to the attorney for one of the parties, within sixty days from the 
time when the cause is finally submitted ; otherwise either party may, 
before it is filed or delivered, serve a notice, upon the attorney for the 
adverse party, that he elects to end the reference. In such a case, the 
action must thenceforth proceed, as if the reference had not been 
directed ; and the referee is not entitled to any fees. 

§ 1020. Where the double, treble, or other increased damages are 
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given by statute, the decision of the court, or the report of the referee, ^^^^^ 
must specify the sum awarded as single damages, and direct judgment damages, 
for the increased damages. 

§ 1021. The decision of a court, or the report of a referee, upon the Decision of 
trial of a demurrer, must direct the judgment to be entered there- port of^ref- 
upon, or other disposition of the cause, as prescribed in section one eree, upon 
thousand and eighteen of this act. murrer. * 

§ 1022. The decision of the court, or the report of the referee, upon m.; nijon 
the trial of the whole issue of fact, must state separately the facts ^^le issue 
found, and the conclusions of law ; and it must direct the judgment, of iiact. 
to be entered thereupon. In an action, where the costs are in the dis- 
cretion of the court, the decision or report must award or deny costs; 
and, if it awards costs, it must designate the party to whom costs, to 
be taxed, are awarded. Where the trial is by the court, the decision 
must also fix the amount of the extra allowance, if any, to be added 
to the costs on taxation. 

§ 1023. Before the cause is finally submitted to the court or the Parties 
referee, or within such time afterwards, and before the decision or ^J^ 'court 
report is rendered, as the court or referee allows, the attorney for either w referee 
party may submit, in writing, a statement of the facts, which he deems mine par- 
established by the evidence, and of the rulings upon questions of law, q^^ong^ 
which he desires the court or the referee to make. The statement must 
be in the form of distinct propositions of law, or of fact, or both, sepa- 
rately stated ; each of which must be numbered, and so prepared, with 
respect to its length, and the subject and the phraseology thereof, that 
the court or referee may conveniently pass upon it. At or before the 
tinte, when the decision or report is rendered, the court or the referee 
must note, in the margin of the statement, the manner in which each 
proposition has been disposed of, and must either file, or return to the 
attorney, the statement thus noted ; but an omission so to do does not 
affect the validity of the decision or report. 

§ 1024. A referee, appointed by the court, must be free from all just Quaiiflca- 
objections ; and no person shall be so appointed, to whom all the parties ^feree^* 
object, except in an action to annul a marriage, or for a divorce, or a 
separation. A judge cannot be appointed a referee, in an action 
brought in the court, of which he is a judge, except by the written con- 
sent of the parties ; and, in that case, he cannot receive any compen- 
sation as referee. 

§ 1025. Where the court is authorized to appoint a referee, it may, several 
in its discretion, appoint either One or three. And where a reference maybe ap- 
is made by consent of the parties, they may select any number of pointed, 
referees, not exceeding five. 

§ 1026. Where the reference is to more than one referee, all must Proceed- 
meet together, and hear all the allegations and proofs of the parties ;v£^/®*^" 
but a majority may appoilpt a time and place for the trial, decide any ^^®^® 
question which arises upon the trial, sign a report, or settle a case, several^ 
Either of them may administer an 'oath to a witness; and a majority re'e^^ees. 
of those present, at a time and place appointed for the trial, may 
adjourn the trial to a future day. 
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TITLES. 



TITLE in. 

Trial Jurors^ except in New-Tork and Kings counties; mode of sdeeHng 

them^ and of procuring their attendance. 

Abtiglb 1. Qualifications and exemptions of trial jurors. 

2. Mode of selecting, drawing, and procuring the attendance of trial 

jurors, in ordinary cases. 
8. Mode of striking and procuring a special jury, and of procuring a 

foreign jury. 
4. Penalties for non-attendance. 



ARTICLE FIRST. 

QuALIFICATIOirS AND EXBMFTIOirS OF TBUL JuBOBB. 

BBonov 1027. Qualifications of trial jurors. 

1028. Additional provision respecting property qualifications. 

1029. Certain public officera disqualified. 

1030. Persons entitled to claim exemption from service. 

1031. Evidence of exemption in certain cases. 

1032. "When juror to be discharged from serving. 

1033. When juror to be excused from serving. 

1034. Application of this article, as respects New-York and Kings counties. 

S^aUflca- § 1027. In order to be qualified to serve, as a trial juror, in a court 
one ot M ^ ,Y w» 

trial jurors, of record, a person must be : 

1. A male citizen of the Uilited States, and a resident of the county. 

2. Not less than twenty-one, nor more than sixty years of age. 

3. Assessed, for personal property, belonging to him, in his own 
riffht, to the amount of two hundred and fifty dollars ; or the owner of 
a freehold estate in real property, situated in the county, belonging to 
him in his own right, of the value of one hundred and fifty dollars ; or 
the husband of a woman who is the owner of a like freehold estate, 
belonging to her, in her own right. 

4. In the possession of his natural faculties, and not infirm or decrepit. 

5. Free from all legal exceptions; of fair character; of approved 
integrity ; of sound judgment ; and well informed. 

Additional § 1028. But a person who was assessed, on the last assessment-roll 
SBspecting of the town, for land in his possession, held under a contract for the 
property purchase thereof, upon which improvements, owned by him, have been 
S5n. °*" made, to the value of one hundred and fifty dollars, is qualified to 
serve as a trial juror, although he does not possess either of the quali- 
fications, specified in subdivision third of the last section, if he is 
qualified in every other respect. 
^abii?offl. § 1029. Each of the following officers is disqualified to serve as a 
cericSs*. " trial juror : 

quaimed. j^ ipj^^ Governor; the Lieutenant-Gtovemor ; the Gtovemor's private 
secretary, 

. 2. The Secretary of State ; the Comptroller ; the State Treasurer ; 
the Attorney-General; the State Engineer and Surveyor; a Canal 
Commissioner ; an Inspector of State Prisons ; a Canal Appraiser ; the 
Superintendent of Public Instruction ; the Superintendent of the Bank 
Department ; the Superintendent of the Insurance Department ; and 
the deputy of each officer, specified in this subdivision. 
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ART 1 

3. A memoer of the Legislature, during the session of the house, of 
which he is a member. 

4. A judge of a court of record, or a surrogate. 

5. A sheriff, under-sheriff, or deputy-sheriff. 

6. The clerk or deputy-clerk of a court of record. 

§ 1080. Each of the following persons, although qualified, is entitled f^J^J^^ 
to exemption from service, as a trial juror, upon his claiming exemp- claim ex- 
tion therefrom: gSSJ^^r- 

1. A clergyman, or a minister of any religion, officiating as such, vice, 
and not following any other calling. 

2. A resident officer of, or an attendant, assistant, teacher, or other 
person, actually employed in, a State asylum for lunatics, idiots, or 
habitual drunkards. 

3. The agent or warden of a State prison ; the keeper of a county 
jail ; or a person actually employed in a State prison or county jail. 

4. A practicing physician or surgeon, having patients requiring his 
daily professional attention. 

5. An attorney and counsellor at law, in actual practice as such, and 
not following any other calling. 

6. A professor or teacher, in a college or academy. 

.7. A person actually employed in a glass, cotton, linen, woollen, or 
iron manufacturing company, by the year, month, or season. 

8. A superintendent, engineer, or collector, on a canal, authorized by 
the laws of the State, which is actually constructed and navigated. 

9. A master, engineer, assistant-engineer, or fireman, actually em- 
ployed upon a steam-vessel, making regular trips. 

10. A superintendent, conductor, or engineer, employed by a rail- 
road company, other than a street railroad company ; or an operator, 
or assistant-operator, employed by a telegraph company ; who is actu- 
ally doing duty in an office, or along the railroad or telegraph line of 
the company, by which he is employed. 

11. An officer, non-commissioned officer, musician, or private of the 
national guard of the State, performing military duty ; or a person, 
who has been honorably discharged from the national guard, after five 
years' service, in either capacity. 

12. A person who has been honorably discharged from the military 
forces of the State, after seven years' faithful service therein. But in 
order to entitle a person to exemption, under this subdivision, his ser- 
vice must have been performed before the twenty-third day of April, 
eighteen hundred and sixty-two, either as a general or staff-officer, or as 
an officer, non-commissioned officer, musician, or private, in a uniformed 
battalion, company, or troop of the militia of the State, and armed, 
uniformed, and equipped, according to law ; or a portion thereof, dur- 
ing that period and in that capacity, and the remainder, since the 
twenty-third day of April, eighteen hundred and sixty two, as a mem- 
ber of the national guard of the State. 

13. A member of a fire company, or fire department, duly organized 
according to the laws of the State, and performing his duties therein ; or 
a person who, after faithfully serving five successive years in such a fire 
company, or fire department, has been honorably discharged therefrom. 

14. A person otherwise specially exempted by law. 

§ 1031. The evidence of the right to exemption, as prescribed in the Evidence 
last section, is as follows : Son^S^cei-. 

1. Under subdivision second thereof, the certificate of the superin- tain casee, 
tendent, or other principal officer of the asylum. 
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2. Under snbdivmon third thereof, the certificate of the warden, or 
other principal officer, of the State prison, or the sheriff of the county, 
as the case requires. 

3. Under subdivision eleventh thereof, where the applicant is a non- 
commissioned officer, musician, or private, in a company or tioop of the 
national guard, the certificate of the commanding officer of the company 
or troop, accompanied vrith proof, by affidavit, of the genuineness of 
the signature thereto. 

4. Under the last clause of subdivision eleventh, or under subdivision 
twelfth thereof, in the discretion of the court, the discharge of the per- 
son from military service, if it shows the facts entitling him to exemp- 
tion. 

5. Under the first clause of subdivision thirteenth thereof, where the 
applicant is under the rank of foreman, the certificate of the foreman, 
or other chief officer, of the company, to which the applicant belongs, 
accompanied with proof, by affidavit, of the genuineness of the signa- 
ture thereto. 

6. Under the last clause of subdivision thirteenth thereof, the certifi- 
cate of the chief engineer of the fire department of the city or village, 
where the service was performed, or of the mayor or president of the 
city or village. 

A certificate, specified in this section, must be dated within three 
months before the time of presenting it, and filed with the clerk of the 
court, to which it is presented, 
ror to ^e § 1032. The court must discharge a person from serving as a trial 
discharged juror, in either of the following cases : 
from Berv- j^ Where it satisfactorily appears that he is not qualified. 

2. Where it satisfactorily appears that he is exempt, and he claims 
the benefit of the exemption. 

Where a person is discharged, for either of the causes specified in 

this section, the clerk must destroy the ballot, containing his name. 

When ia- § 1033. Upon satisfactory proof of the facts, a court, at the term to 

excnBed which a person is returned as a trial juror, must excuse him from serv- 

from senr- {jig during the whole, or a portion of the term, in either of the foUow- 

ing cases : 

1. Where he is a justice of the peace, or executes any other civil 
office, the duties of which are, at the time, inconsistent with his attend- 
ance as a juror. 

2. Where he is a teacher in a school, actually employed and serving 
as such. 

3. Where, for any other reason, the interests of the public, or of the 
juror, will be materially injured by his attendance ; or his own health, 
or the health of a member of his family, requires his absence ; or he is 
temporarily incapacitated, for any reason, from properly discharging 
the duties of a juror. 

Where a person is excused, in either of the cases specified in this 

section, the ballot, containing his name, must be returned to the box 

from which it was taken. 

twn of tiiu § ^^^* Section ten hundred and twenty-nine of this act applies 

article, as throughout the State. The remainder of this article does not apply to 

NeTyork *^® ^^^7 ^^^ oouuty of New-York, or the county of Kings. 

and Kings 

counties. -t q^* 
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ART. 2. 



ARTICLE SECOND. 



MoDB OF SBLEcrma, drawing, and pbocubing thb Attendance of Tbial Jubobs, 

IN obdinaby Oases. 

Section 1035. Certain town officers to make lists of trial jurors. 

1036. Names of jurors to be taken from assessment-roll. 

1037. Duplicate juror lists to be made and filed. 

1038. County clerk to make and deposit ballots. 

1039. County clerk to destroy old ballots. 

1040. Jurors so returned to serve for three years. 

1041. Wards of certain cities to be considered towns, etc. 

1042. When and how many jurors, for courts of record, to be drawn. 

1043. Notice of drawing. 

1044. Sheriff' and county judge to attend drawing. 

1045. Sheriff or county judge, not appearing, to be again notified, etc. 

1046. Certain officers required to be present at drawing. 

1047. Mode of drawing jurors ; minute of drawing ; Ust to be delivered 

to sheriff. 

1048. Sheriff to notify jurors and make return. 

1049. Applicants to be furnished with copies of jury lists. 

1050. Names of jurors who have served, to be kept in separate box. 

1051. Juroi-s to be drawn from that box, when first box is exhausted. 

1052. A third jury box to be kept. 

1053. . When old ballots therein to be destroyed, and new ballots deposited. 

1054. Jurors, when to be drawn from third box. 

1055. How such jurors to be notified. 

1056. Justice of supreme court, or county judge, may order drawing of 

additional jurors. 

1057. Proceedings upon such order. 

1058. For what courts, and by whom, additional purors may be ordered. 

1059. How such additional jurors drawn and notified. 

1060. Power of county judge, as to attendance of jurors. 

1061. Powers of deputy county clerk, under this article. 

1062. This article not applicable to New- York and Kings counties. 

§ 1035. The supervisor, town clerk and assessors of each town, must Certain 
meet on the first Monday of July, in the year one thousand eight ^^to*" 
hundred and seventy-eight, and in each third year thereafter, at a make Usts 
place within the town, appointed by the supervisor ; or, in case of his jJuSrs. 
absence, or of a vacancy in his oflSice, by the , town clerk ; for the pur- 
pose of making a list of persons, to serve as trial jurors, for the then 
ensuing three years. If they fail to meet, on the day specified in this 
section, they must meet as soon thereafter, as practicable. 

§ 1036. At the meeting, specified in the last section, the officers Names of 
present must select, from the last assessment-roll of the town, and^^g^^^,^ 
make a list of, the names of all persons, whom they believe to be qual- assessment 
ified to serve as trial jurors, as prescribed in the last article. They ^^' 
must also insert, in the list, the name of each person, whom they 
believe to be qualified to serve as a trial juror, by reason of his being 
the husband of a woman, who holds property, as prescribed in section 
one thousand and twenty-seven of this act. 

§ 1037. Duplicate lists of the names of the persons so selected, P^p^^^^ 
showing the place of residence, and other proper additions, of each iY^^e 
of them, as far as those particulars can be conveniently ascertained, ^^ ^®^ 
must be made out, and signed by the officers, or a majority of them. 
Within ten days after the meeting, one of the lists must be trans- 
mitted, by those officers, to the county clerk, and filed by him ; and 
the other must be filed with the town clerk. 
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§ 1038. On the first Monday of Angost, after the liste have been 
transmitted to him, the county clerk most prepare suitable ballots, by 
writinfi^ the name of each person thus selected, as contained in the lists, 
with his plsx^e of residence, and other additions on a separate piece of 
paper. The ballots must be uniform, as nearly as may be, in appear- 
ance; and the clerk must deposit them in the box, kept for that 
purpose. 

§ 1039. Before depositing the ballots, the county clerk must destroy 
each ballot, remaining in either of the boxes kept by him, and contain- 
ing the name of a resident of a town, for which a new list has been 
transmitted. If, for any reason, the list from a town is not received 
by the clerk, by the first Monday of August, it, or a new list, to be 
made as prescribed for making the original list, must be transmitted, 
as soon thereafter as practicable ; and the county clerk must prepare 
new ballots, and destroy the old ballots, containing the names of res- 
idents of that town, immediately after the receipt by him, of the list 
therefrom. 

§ 1040. Each person, whose name is contained in a list, so trans- 
mitted, must, unless he is excused or discharged, serve, as a trial juror, 
for three years from the first Monday of August of that year, and 
thereafter until another list, from his town, is received and filed. 

§ 1041. Each ward of the city of Albany, Troy, Hudson, Schenec- 
tady, or Utica, is considered a town, for the purposes of this article ; 
and the supervisor and assessor of that ward must execute the duties 
of the supervisor, town clerk, and assessors of a town, a^ prescribed in 
the foregoing sections of this article ; except that a duplicate of the 
the list of jurors, made by them, must be filed in the office of the clerk 
of the city. In each of the other cities of the State, the like duties 
must be performed by the officers, and in the manner, prescribed by 
law. 

§ 1042. On a day, designated by the county clerk, not less than four- 
teen, nor more than twenty days, before the day appointed for holding 
each term of the circuit court ; or of the court of oyer and terminer, 
where a circuit court is not appointed to be held at the same time ; or 
of the county court, except a term designated for the hearing and 
decision of motions, and trial and other proceedings, without a jury ; 
or of the court of sessions, where a term of the county court is not 
appointed to be held at the same time ; or of a mayor's or recorder's 
court, at which issues are triable by a jury ; or on the day to which the 
drawing is adjourned, as prescribed in section one thousand and forty- 
five of this act, the clerk of the county, in which the term is to be held, 
must draw the names of thirty-six persons, and any additional number, 
ordered according to law, to serve as trial jurors at the term. 

§ 1043. At least six days before the drawing, the county clerk must 
publish a notice thereof, in a newspaper published in the county, if 
there is one ; or, if there is none, he must affix a notice thereof, on the 
outer door of the building, where the term, for which the jurors are to 
be drawn, is appointed to be held. He must also, at least three days 
before the tiine appointed for the drawing, cause notice thereof to be 
served upon the sheriff of the county, and upon the county judge, or 
in case of his absence, upon the special county judge, or, in a county 
where there is no special county jud^e, upon a justice of sessions. 

§ 1044. At the time so appointed, the sheriff of the county, or his 
under-sheriff, and the county judge, or, if notice has been served upon 
another officer, in the absence of the latter, as prescribed in the last 

193 



CHAP. X.] DRAWING AND PROCURING JURORS. §§ 1045-1050. 

AKT 3 

section, eitlier the county judge, or that officer, or both, must attend at 
the clerk's office of the county, to witness the drawing of the jurors. 

§ 1045. If the sheriff or under-sheriff, and either the county judge, Sheriiror 
or, in a case specified in the last section, an officer in place of the county fudg^not 
judge, do not appear, the clerk must adjourn the drawing of the jurors wpearine, 
to the next day. Thereupon, the clerk must forthwith cause. to be notme^ ^ 
served upon the absent sheriff or county judge, or two or more justices ®^- 
of the peace of the county, notice to attend the drawing on the 
adjourned day. 

§ 1046. If the sheriff or under-sheriff, and the county judge, or if Certain of- 
the sheriff, under-sheriff, or county judge, together with two justices of guired^iS) 
the peace of the county, appear at the adjourned day, but not other- fj^^^jj' 
wise, the clerk must proceed, in the presence of the officers so appear- ^*"*^* 
ing, to draw the jurors. 

1 1047. The drawing must be conducted as follows : Sa^M 

1. The clerk must shake the box containing the ballots, so as thor- jurors; 
oughly to mix them. S?awSgf 

2. He must then, without seeing the name contained in any ballot, ^J.to ^e 
publicly draw out of the box one ballot ; and continue to draw, in like to aheSr. 
manner, one ballot at a time, until the requisite number has been 
drawn. 

3. A. minute of the drawing must be kept, by one of the attending 
officers, in which must be entered the name contained in each ballot 
drawn, before another ballot is drawn. 

4. If, after drawing the requisite number, the name of a person has 
been drawn, who is dead, or insane, or who has permanently removed 
from the county, to the knowledge of an attending officer, an entry of 
that fact must be made in the minute of the drawing, and the ballot, 
containing that person's name, must be destroyed. Whereupon, 
another ballot must be drawn, in its place, and the name contained 
therein must be entered, in like manner, in the minute of the drawing. 

5. The same proceedings must be had, as often as necessary, until 
the requisite number of jurors has been obtained, 

6. The minute of the drawing must then be signed by the clerk, and 
the other attending officers, and filed in the clerk's office. 

7. A list of the names of the persons so drawn, showing the place of 
residence, and other proper additions, of each of them, and specifying 
for what court and term they were drawn, must be made and certified 
by the clerk, and the other attending officers, and delivered to the 
sheriff of the county. 

§ 1048. The sheriff must, at least six days before the day appointed sheriff to 
for holding the term, serve, upon each person named in the list, per- ronsJa' 
sonally, or by leaving it at his residence, with a person of proper age JJ^e re- 
and discretion, a written notice to attend the term. He must file the 
list with the clerk of the court, at or before the opening of the term ; 
with a return, indorsed thereupon, or annexed thereto, under his hand, 
naming each person notified, and specifying the manner in which he 
was notified. 

§ 1049. The county clerk, or the sheriff, must furnish a copy of the Applicants 
list of trial jurors, drawn to attend a term, to any person applying to Jjighea^ith 
him therefor, and paying the fees allowed by law. copies of 

§ 1050. After the adjournment of the term, at which trial jurors ^"^ ^^**^®' 
have been returned, as prescribed in the last section but one, the clerk S,^s\?ho 
must deposit the ballots, containing the names of those who attended nave 
and served, in another box, kept by him. The ballots, containing the bl^kept hi 
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% 1051- 1059. DBAWIN6 AND PB0CDBIN6 JUBOBS. [chap. x. 

^ ' names of those who did not appear and serve, which have not been 
boxT destroyed, as prescribed in article first of this title, must be returned 

to the box from which they were taken. 

be^^ § 1051. If, at the time of drawing trial jurors for a term, there is 

from that not a Sufficient number of ballots remaining in the first box, ^e clerk, 

firrt'box^is t^ter drawing all the ballots therein, must draw the necessary number 

exiuuuted. from the second box, containing the names of those jurors who have 

before served, as prescribed in the last section ; and must continue to 

draw from that box, until new lists of jurors are transmitted by the 

town officers. 

^ ^'^ «o § 1052. The county clerk must keep, in addition to the two boxes 

Mlept specified in the last two sections, a thi^ box, in which he must deposit 

duplicate ballots, containg the names, with the proper additions, of all 

X>ersons, selected and returned as trial jurors, who reside in the city or 

town, where a trial term of a court of record is appointed to be held, 

pursuant to law. 

bSSi^^ § 1053. The ballots, kept in the third box, must be destroyed by the 

therein to clerk, and new ballots must be deposited therein by him, at the same 

ed,«i?**^ time, and under like circumstances, as prescribed in this article, with 

newbaUotB respect to the destruction of the old ballots, and the der)ositing of new 

deposited, ^^^jj^^^ .^ ^^^ g^^ ^^ 

iSintobe § 1054. If a sufficient number of trial jurors, duly drawn and noti- 
dnwn fied, do not attend or cannot be obtained, to form a jury, the court 
1^ third jjjg^y.^ jjj iijg discretion, direct the sheriflf to draw from the third box, in 
the presence of the court, the names of as many persons, as the court 
deems sufficient for that purpose. 
Srowto be § 1055. The sheriff must forthwith notify each person so drawn, and 
notified, make a return, as prescribed in title fifth of this chapter, where tales- 
men are required to attend ; and the provisions of that title apply to 
each person so notified. 
Justice of § 1056. A justice of the supreme court, appointed to hold a term of 
Snrt'or the circuit court, or to preside at a term of the court of oyer and ter- 
judgefmay ^liii^r, may, by an order under his hand, direct that such a number of 
order' jurors, as he deems necessary, not exceeding twenty-four, be drawn for 
additioniS^ that term, in addition to the thirty-six jurors, to be drawn as pre- 
jorora. scribed in the foregoing sections of this article. A county judge may, 
in like manner, direct the drawing of a like additional number of 
jurors, for a term of the county couit, or of the court of sessions, to be 
held in his county. 
Ptoceed- §1057. An Order, made as prescribed in the last section, must be 
SS order, delivered to the clerk of the county, in which the term is to be held, 
at least twenty days before the day appointed for the commencement 
thereof ; and the clerk must forthwith file it. This article applies to 
the ad<Utional jurors, so required to be drawn. 
For what § 1058. At a term of the circuit court, or court of oyer and terminer, 
bT^wSom" or of the county court, or court of sessions, an order may be made by 
jnrora may **^® court, requiring the clerk of the coimty to draw, and the sheriff to 
be ordered, notify, any number of trial jurors, specified in the order, which the 
court deems necessary, to attend that term, or a term thereafter to be 
held, either by original appointment or by adjournment, at the com- 
mencement thereof, or on a particular day, specified in the order. 
How snob § 1059. The clerk must thereupon forthwith bring into court, all the 
furora^*^^ boxes, wherein ballots, containing the names of trial jurors are depos- 
drgg^d ited^ as prescribed in this article ; and must, in the presence of the 
*^ court, publicly <taw from such box or boxes as the court directs, the 
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number of trial jurors specified in the order. The clerk must make 
and certify two lists of the persoils so drawn ; and must file one list in 
his office, and deliver the other to the sheriff. The sheriff must there- 
upon immediately notify each person so drawn, to attend, as specified 
in the order. 

§ 1060. The county judge may, at the time of drawing trial jurors Power of 
to attend a term of the county court, or court of sessions, make an order, j^udgif as 
designating a particular day, during the term, when the jurors must to attend- 
attend, or two or more particular days, upon each of which a portion ^urors^ 
of the jurors must attend. The sheriff must thereupon notify them to 
attend, as specified in the order. 

§ 1061. The deputy county clerk possesses, in the absence of the J^^ers of 
county clerk from his office, or from the sitting of a term of the court, county 
the powers conferred by this article upon the county clerk. Snlefthis 

§ 1062. This article does not apply to the city and county of New- article. 
York, or to the county of Kings. tws article 

not appli- 
cable to 
New York 
and Kings 
counties. 

ARTICLE THIRD. 

MODB OF STBIXING AND PBOCURING A SPECIAL JUBY, ASb OF FBOOUBINa ▲ FOBEIGK 

JUBY. 

SscnoK 1063. What courts may order a special junr to be struck. 

1064. Party obtaiDing order to give eignt days* notice. 

1065. Mode of striking jury. 

1066. Jurors so drawn to be notified to attend. 

1067. Jury to be formed as in other cases. 

1068. Provision where clerk or commissioner of jurors is interested. 

1069. Party applying for special jury to pay expenses. 

1070. Copy of order for foreign jury to be delivered to sheriff. 

1071. Mode of obtaining a foreign jury. 

§ 1063. Where it appears to the court, that a fair and impartial trial What 
of an issue of fact, triable by a jury, joined in an action, pending in Srder a^*^ 
the supreme court, or in a superior city court, cannot be had without a* IJ^^^be 
struck jury, or that the importance or intricacy of the case requires such struck. 
a jury, the court must make an order, upon notice, directing a special 
jury to be struck, for the trial of the issue. The order must specify 
the term, and it may specify a particular day in the term, when the 
jurors must attend. 

§ 1064. Unless tlte order specifies, or directs the officer, who is to Party ob- 
Btrike the jury, to fix, a time for the parties to attend, the party ob- J^r jj^ye 
taining it niust give at least eight days' notice of the time, when he eight ^ys' 
will attend, before the clerk of the county in which the action is triable, ^^*^°®* 
• or, if it is triable in the city and county of New- York, or the county 
of Kings, before the commissioner of jurors, or, if it is triable in the 
superior court of Buffalo, before the clerk of that court, for the pur- 
pose of having the jury struck. 

§ 1065. At the time appointed, the clerk, or, in his absence, the Mode of 
deputy-clerk, or the commissioner, as the case requires, must attend at jS^^ 
his office, with the original lists or books, filed or kept in his office, as 
required by law, containing the names of the persons who are then 
liable to serve as trial jurors ; and, in the presence of the parties, or 
their attorneys or counsel, must strike a trial jury, as follows : 
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1. The clerk, deputy-clerk, or commissioner, must select from the 
lists or books, the names of forty-eight persons, whom he deems most 
indifferent between the parties, and best qualified to try the issue ; 
and must make and certify a list of those names. 

2. The party, on whose application the special jury was directed to 
be struck, or his attorney or counsel, may then first strike from the list 
one name ; the adverse party or his attorney or counsel may then strike 
therefrom one name; and so alternately, until each party has stricken 
out twelve names. 

3. If either party fails to attend, at the time and place of striking 
the jury, or neglects to strike out a name, the clerk, deputy-clerk, or 
commissioner, must strike for him. 

4. The clerk, deputy-clerk, or commissioner, must thereupon make 
out a list of the names of the twenty-four persons not stricken out, and 
must certify that it is a correct list of the persons, drawn to serve as 
jurors, pursuant to the order of the court. He must immediately de- 
liver the list so certified, and a certified copy of the order, to the 
sheriff of the county. 

§ 1066. The sheriff must notify the persons whose names are con- 
tained in the list, and must return the names of those notified, to the 
term, at which they are required to attend, as prescribed by law for 
notifying and returning ordinary trial jurors. 

§ 1067. From the persons so notified and attending, a jury must be 
formed for the trial, and the issue must be tried, as prescribed in this 
chapter with respect to an ordinary jury trial. The court has the same 
power to excuse or discharge a juror, and to cause additional jurors to 
be drawn, or talesmen to attend, as upon an ordinary jury trial. But 
the court may, in its discretion, set aside an additional juror so drawn, 
or a talesman, upon the objection of either party, without a formal 
challenge. 

§ 1068. If it appears to the court, to which an application for a spe- 
cial jury is made, that the clerk, or the commissioner of jurors, as the 
case may be, is interested in the action ; or is related to either of the 
parties ; or is not indifferent between them ; the court must appoint 
two disinterested persons to strike the jury. The persons so appointed 
possess, for the purposes of the action, all the powers conferred, by this 
article, upon the clerk, or the commissioner of jurors. 

§ 1069. The expense of striking a special jury must be paid by the 
party applying for it, and shall not be taxed in the costs of the action. 

§ 1070. Where an order for a trial by a foreign jury is made, a cer- 
tified copy thereof must be delivered to the sheriff of the county, from 
which it is to be drawn ; who must give notice thereof to the clerk of 
that county, and also, in the city and counfcy of New- York, or the 
county of Kings, to the commissioner of jurors, at least twenty days 
before the first day of the term, at which the foreign jury is required 
to attend. 

§ 1071. The clerk, or, in the county of Kings, the commissioner, to 
whom the notice is given, must draw the names of twenty-four persons, 
in the same manner, and in presence of the same officers, as prescribed 
by law, with respect to ordinary trial jurors ; except that notice of the 
drawing need not be published. A certified list of the names drawn 
must be delivered to the sheriff, who must notify each person drawn, 
and make a return, as in an ordinary case. 
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ARTICLE FOURTH. 

PbNALTIBS for NoN-ATTBirDANCB. 

Sbction 1072. Fine to be imposed for non-attendance. 

1073. Order to show cause, when juror was not personally notified. 

1074. Id. ; if default was at circuit, 
1076. Duty of clerk and sheriflf. 

1076. Proceedings upon return of such order. 

1077. When proceedings to ceaae. 

1078. This ai*ticle not applicable to New-York and Kings counties. 

§ 1072. A person duly notified, as prescribed in -this title, to attend ^® *2(?* 
a term of a court of record, as a trial juror, who, without reasonable iSlPnon-at- 
cause, neglects to attend, according to the notice, shall be fined a sum, tendance. 
not less than ten dollars nor mor.e than twenty-five dollars, for each 
day that he so neglects to attend. 

g 1073. Where it appears, by the return of the sheriff, that the delin- order to 
quent was personally notified to attend, the fine may be imposed by ^S^^ 
the court, at the term which he was required to attend. But where it when'juror 
appears, by the return, that he was notified, by leaving the notice at peraonaUy 
his residence, the court must cause an order to be entered in its min- J^otifled. 
utes, requiring him to show cause, on the first day of jjhe next term of 
the court, why a fine should not be imposed upon him. 

§ 1074. If the order is made at a term of a circuit court, it may, in id.; if de- 
the discretion of the court, direct the delinquent to show cause, on the etreuit."** 
first day of the next term of the county court of the same county. 

§ 1075. The clerk must immediately deliver two certified copies of Duty of 
the order to the sheriff of the county, who must serve one copy on the ^eriir^ 
delinquent personally, and return the other, with his proceedings 
thereon, to the term at which the delinquent is required to show cause. 

§ 1076. If the sheriff returns the copy of the order as personally prooeed- 
served, or if the delinquent attends, in obedience thereto, the court pefSm^o? 
must, unless good cause is shown to the contrary, impose the proper such order, 
fine ; otherwise it must make a further order, requiring the delinquent 
to show cause at the next term, why the fine should not be imposed. 
The proceedings under such an order are the same as under the first 
order. Similar orders must be made, from term to term, and similar 
proceedings taken, until the delinquent is personally served, or attends 
in obedience thereto. 

§ 1077. But if it appears, from the return of the sheriff, or from any when pro- 
other evidence, that the juror is dead, or insane, or has permanently ^cJ!^f ** ^ 
removed from the county ; or if a satisfactory excuse is rendered by 
any person, in his behalf, for his default, the court may, in its discre- 
tion, discontinue the proceedings. 

§ 1078. This article does not apply to the city and dbunty of New- This article 
York, or to the cbunty of Kings. Sabie^S'' 

New York 
and Kings 
counties. 
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§ 1079. JURORS IN NEW-YORK. [chap. x. 

TITLE IV. 

Trial jurors in New-Tork and Kings eounUes ; mode of selecting them^ 

and of procuring their attendance, 

Abticlb 1. Provisions relating to trial jurors in the city and connty of New-Tork. 
2. Pi'ovisions relating to trial jurors in the county of Kings. 

ARTICLE FIRST. 

Pboyisioks bblating to Trial Jurors m thb City and Coukty of Nbw-Tobk. 

Sbctioit 1079. Qualifications of trial jurors. 

1080. Who deemed a resident. 

1081. Persons exempt from service. 

1082. Evidence of right to exemption in certain cases. 

1083. Military officers required to certify to commisffloner persons "per- 

forming full military duty. 

1084. Jury year ; length of jury service required and allowed. 

1085. When court may»temporarily excuse juror from attendance. 

1086. In other cases, juror to be excused only on showing certain facts. 

1087. Juror applying to court to be excused mudt produce notice, etc. 

1088. Service in a court not of record ; when an excuse. 

1089. Cle^ of court to cei*tify to commissioner as to attendance, excuses, 

fines, etc., of jurors. 

1090. Commissioner of jurors to select trial jurors ; his general powers. 

1091. Commissioner may appoint assistants, etc.; who may administer 

oaths. 

1092. All public officers i*equired to aid the commissioner.. 

1093. Expenses of commissioner's office ; how paid. 

1094. Lists of jurors to be prepared, etc.; commissioner to decide as to 

exemptions. 

1095. Persons may be required to testify as to juror's liability to serve. 

Penalty for disobedience. 

1096. Commissioner to return lists to county clerk ; correction of lists. 

1097. Old ballots to be destroyed and new ballots deposited; supple- 

mental lists ; new ballots therefor. 

1098. Number of jurora to be drawn for each term of court of record. 

1099. When jurors to be drawn ; what officers to attend drawing. 

1100. Notice of drawing. 

1101. Proceeding* if officers do not appear. 

1102. When jury to be drawn on adjourned day. 

1103. Mode of drawing ; minute ; lists. 

1104. Id.; where term consist43 of two or more parts. 

1105. Commissioner may issue notice to jurors drawn. 

1106. Sheriff to notify jurors and make return. 

1107. Clerk of court to certify as to mode of service. 

1108. Court may order new panel to be drawn during term. 

1109. Court of record to fine juror for non-attendance ; power to remit 

fine. 

1110. Juror may also be arrested and compelled to serve. 

1111. Jurors for district courts ; how selected ; punishment for non-attend- 

ance ; clerk's duty ; penalty for neglect . 

1112. Sheriff's jury ; how selected, etc. 

1113. Proceedings before commissioner, to remit or enforce jury fines. 

1114. Board for enforcement of juiy fines; proceedings before it. 

1115. Greneral powers of board. 

1116. Commissioner to issue warrant to collect fines ; sheriff's powers and 

duties thereupon. 

1117. Uncollected fines to be docketed, and enforced as judgments. 

1118. Commissioner to receive fines, etc. His account ; how rendered 

and settled. * 
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1119. Corporation attorney to prosecute for jwnalties ; compromise, etc., 

of action. 

1120. Penalty, for physician giving false certificate. 

1121. Persons required to furnish information ; penalty for refusal, etc. 

1122. Punishment for bribery of officer, etc., by juror drawn. 

1123. Id.; for officer accepting bribe's, etc. 

1124. Id.; for concealing offer to take bribe, etc. 

1125. False swearing ; when perjury. 

• 

§ 1079. In order to be qualified to serve, as a trial juror, in a court §J^J*" 
in the city and county of New- York, a person must be : ^ triaijurors. 

1. A male citizen of the United States, and a resident of that city 
and county. 

2. Not less than twenty-one, nor more than seventy years of age. 

3. The owner, in his own right, of real or personal property, of the 
value of two hundred and fifty dollars ; or the husband of a woman 
who is the owner, in her own right, of real or personal property of that 
value. 

4. In the possession of his natural faculties, and not infirm or 
decrepit. 

5. Free from all legal exceptions ; intelligent ; of sound mind and 
good character; and able to read and write the English language 
understandingly. 

§ 1080. A person dwelling or lodging in the city and county of New- vnio 
York, for the greater part of the time, between the first day of October ^aldent.* 
and the thirtieth day of June next thereafter, is a resident of that city 
and county, for that jury year, within the meaning of the last section ; ' 
and it is not necessary, that he should have been assessed, or should 
have voted there. 

§ 1081. Either of the following persons, although qualified, is entitled Persona 
to an exemption from service, as a trial juror, upon his claiming an fr^tn^^. 
exemption, as prescribed in this article : ^^* 

1. A clergyman, or a minister of any religion, oflSciating as such, 
and not following any other calling. 

2. A practicing physician, surgeon, or surgeon dentist, having patients 
requiring his daily professional attention, and not following any other 
calling. 

3. An attorney and counsellor at law, in actual practice, having 
causes in court in which he is attorney or counsel for another person, 
and not following any other calling. 

4. A professor or teacher in a college, academy, or public school, not 
following any other calling. 

5. The holder of an oflSice, under the United States, or the State, or 
the city or county of New- York, whose oflScial duties, at the time, 
prevent his attendance as a juror. 

6. A consul of a foreign nation. 

7. A captain, engineer, or other officer, actually employed upon a 
vessel, making regular trips ; or a licensed pilot, actually following 
that calling. 

8. A superintendent, conductor, or engineer, employed by a railroad 
company, other than a street railroad company ; or a telegraph oper- 
ator, employed by a telegraph company ; who is actually doing duty 
in an office, or along the railroad or telegraph line of the company, by 
which he is employed. 

9. A grand juror, or a sheriff's juror, for the year, selected pursuant 
to law. 
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10. An officer, non-commissioned officer, musician, or private, actaally 
serving in a brigade, regiment, battalion, company, or troop, of the 
national goard of the Skite, uniformed and equipped, according to 
law, and faithfully performing his duty, by making the parades, and 
attending the drills, inspections, and reviews, required by law ; or a 
general or staff-officer, actually performing duty as such ; or a person 
who has been honorably discharged from the national guard, after five 
years' service, in either capacity. 

11. A person who has been honorably discharged from the military 
forces of the State, after seven years' faithful service therein. But in 
order to entitle a person to exemption, under this subdivision, his 
service must have been performed before the twenty-third day of 
April, eighteen hundred and sixty-two, either as a general or staff- 
officer, or as an officer, non-commissioned officer, musician, or private, 
in a uniformed battalion, company, or troop, of the militia of the State, 
and armed, uniformed, and equipped, according to law ; or a portion 
thereof, during that period and in that capacity, and the remainder, 
since the twenty-third day of April, eighteen hundred and sixty-two, 
as a member of the national gu^rd of the State. 

12. A person who, after faithfully performing the duties of a fireman, 
in a fire c6mpany or fire department, duly organized according to the 
laws of the State, for five successive years, has been honorably dis- 
charged therefrom. 

13. A person who is physically incapable of performing jury duty, 
by reason of severe sickness, deafness, or other physical disorder, 

14. A person holding office under the fire or police department of the 
city ; or otherwise specially exempted by law. 

ofrfffhtto 8 1082. The evidence of the right to exemption, as prescribed in the 

exemption last section, is as follows : 

to^ertain -^ Under subdivision tenth thereof, where the applicant is a member 
of a company or troop, the certificate of the captain, or other command- 
ing officer thereof, dated within three months of the time of presenting 
it. Or the commissioner of jurors may, in his discretion, receive the 
certified list, specified in the next section, as sufficient evidence thereof. 
Where the applicant is a regimental officer, or a staff-officer, the evidence 
of the right to exemption is the certificate of the major-general, or other 
officer, commanding the first division. 

2. IJnder subdivision tenth thereof, where the applicant has been 
discharged, or under subdivision eleventh or twelfth, the certificate of 
discharge ; and, where it does not show all the facts, the affidavit of 
the applicant, or of another person acquainted with the facts. 

3. Under subdivision thirteenth thereof, the certificate of a reliable 
physician, or the affidavit of the applicant, or both ; or any other evi- 
dence satisfactory to the commissioner. 

4. Under any other subdivision thereof, an affidavit of the applicant, 
or an affidavit satisfactory to the commissioner, of another person in his 
behalf, stating the facts, entitling the applicant, to exemption. Each 
certificate specified in this section, must be accompanied with satis- 
factory proof, by affidavit, of the genuineness of the signature thereto ; 
and each affidavit and certificate must be filed with the commissioner 
of jurors, and must be kept open by him, at all reasonable times, to 
public inspection. 

offlcS?re- § 1083. The captain, or other commanding officer, of each company 
quired to or troop, in the first division of the national guard, must deliver to the 
oomiSB^* commissioner of jurors, on or before the first day of July in each year, 
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and at any other time when he may require it, a list, certified by him, gjo^erper- 
coutaining the full name and residence of each member and officer of song per- 
his company or troop, who is uniformed and equipped, and faithfully foJi^fta- 
performs his duty, as prescribed in subdivision tenth of the last section ry duty, 
but one. No other name shall be inserted in the list. The list must 
be filed in the commissioner's office. The major-general, or other officer, 
commanding that division, must, when necessary, issue orders to carry 
this section into effect. He must also furnish to the commissioner of 
jurors, when so required, a list, certified by him, containing the name 
and residence of each officer or other member of that division, not com- 
prised in the lists of the companies and troops. An officer, who neglects 
or refuses to perform the duty, specified in this section ; or who includes, 
in a list certified by him, the name of a person who is not described in 
this section ; or who gives a false certificate, in a case specified in the 
last section ; forfeits the sum of fifty dollars for each offence. 
V § 1084. The jury year, in the city and county of New- York, com- jiuy year; 
mences on the first day of October. A person who has actually served, J^Jf^p/ 
as a trial juror, in a court of record of the State, within that city and vice re- 
county, twelve days within a jury year, is entitled to be discharged by SSfwelf 
the court ; except that he shall not be discharged, until the close of a 
trial, in which he is serving, when the twelve days expire. A person 
discharged, as prescribed in this section, is, thereafter, during the same 
jury year, exempt from jury service in any county of the State. Where 
the certificates of one or more clerks of the courts, made as prescribed 
in section ten hundred and eighty-nine of this act, show that a person 
is entitled to a discharge, as prescribed in this section, the commissioner 
of jurors must, upon request, certify to the fact. A person cannot serve 
as a trial juror, in courts of record, at more than two terms in a jury year. 

§ 1085. The judge, holding a term, may, in his discretion, excuse a when 
trial juror from service at that term, for not more than three days at a te^oro*^ 
time, where the exigencies of his business require his temporary exemp- niy excuse 
tion. The judge may also discharge, for the term, one or more jurors, atteni!^^"^ 
notified and attending, whose further attendance is not required for the a^^ce. 
trial of issues at that term. Or he may discharge, until a day certain, 
one or more jurors, notified and attending, whose attendance will not 
be required, for the trial of issues, until that day. Each juror, so dis- 
charged until a day certain, must attend at the opening of the court on 
that day, and thereafter until he is discharged, without further notice. 
If he fails so to do, he is liable to the same punishment, and the same 
proceedings must be taken, as if he had faUed to attend, at the time 
fixed in the notice given to him. 

§ 1086. Except as prescribed in the last section, a court or a judge in other 
shall not excuse a person, liable to serve as a trial juror, and duly drawn ^ ife'ex^**' 
and notified, unless it is shown, by the oath of the juror, or, if he is oused only 
unable to attend, by the oath of another person, acquainted with the Seil^n^"^*^ 
faQjbs, that he is then necessarily absent from the city, and will not '^*^- 
renirn in time to serve ; or that the interests of the public, or of the 
juror, will be materially injured by his attendance ; or that he is physic- 
ally unable to serve ; or that his wife, or a near relative of himself or 
his wife, has recently died or is dangerously sick. Where a person 
liable to serve is excused, in a case specified in this section, or where a 
person, notified to attend a term, as a trial juror, is entitled to, and 
claims an exemption, he can be excused only by the judge, holding the 
term, which he has been notified to attend. Such an excuse does not 
extend beyond that term. 
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§ 1087. A person, who has been notified to attend, as a trial juror, 

piy^/S> Ai^d who applies to be excused, as prescribed in the last section, must 

excnaed^ bring the notice, if he has received it, into court, and present it, in 

must pro- open court to the judge ; or, if he cannot personally attend, he must 

ticefete' ®®^^ ^*» ^y * person capable of making the necessary proof, in relation 

to his claim to be excused. A note of the excuse, and of the reason 

therefor, attested by the judge, who must append his signature or his 

initials thereto, must also be made upon the notice to attend ; or, if 

the juror has not brought it into court, upon a separate piece of paper ; 

which must be transmitted to the commissioner of jurors, by the clerk, 

as part of the return, made as prescribed in section ten hundred and 

eighty-nine of this act. 

?Surt mvtof § 1088. A person, serving as a trial juror, elsewhere than in a court 

record; of record, is excused from jury duty in a court of record, only during 

SolS^ the time of his actual service elsewhere. 

Clerk of § 1089. The clerk of each court of record in the city and county of 
cerSfy*to New-York, must, within ten days after the close oi each term, for 
commis- which trial jurors have been drawn, or after the discharge of the trial 
to^attend- j^rors, if they are discharged before the close of the term, return to 
ance, ex- the commissioner of jurors, the certified copy of the minute of the 
etc^^o "**' drawing of the jurors, received from the sheriff, and the sheriff's re- 
jurors, turn thereto, or a copy of each paper, certified by the clerk ; together 
with each notice or other paper, attested by a judge, as prescribed in 
the last section but one. The clerk must also deliver to the commis- 
sioner therewith, his certificate, specifying, distinctly and in detail, as 
follows : 

1. The name and i^sidence of each juror, who attended and served ; 
the number of days the juror attended for the purpose of serving ; and 
the number of days he actually served. 

2. The name and residence of each juror, who was excused or dis- 
charged ; with the reason therefor. 

3. The name and residence of each person notified, who did not at- 
tend or serve. 

4. The name and residence of each person fined, and the date and 
amount of his fine, unless the fine has been remitted, aa prescribed in 
section eleven hundred and nine of this act. 

The return and certificate must be filed in the commissioner's office, 
and shall not be altered or corrected, except in pursuance of an order 
of the court. If a clerk fails to make a complete return and certificate, 
as prescribed in this section, he is guilty of a contempt of the court ; 
and the commissioner of jurors must institute the appropriate proceed- 
ings to punish him accordingly. 
Commisj § 1090. Trial jurors must be selected by the commissioner of jurors, 
ji^ors to who must alone decide upon their qualifications, and exemptions, ex- 
farorsrhis ^®P^ ^ otherwise expressly prescribed in this article. But this section 
general does not impair the right to challenge a particular juror at the trial, 
powers. ijTjj^ commissioner may issue, to a person entitled to an exemption, a 
certificate of that fact, which exempts the person, to whom it is granted, 
from jury duty, during the time limited therein. He must keep a 
record of all proceedings before him, or in his office. He is entitled to, 
and must collect, for the benefit of the city, for a copy of a paper fur- 
nished by him, the same fees as the clerk of a court of record. 
Commis- § 1091. The commissioner of jurors may, from time to time appoint, 
appotorS and at pleasure remove, one or more assistants, clerks in his office, and 
sistaQts, messengers, and may fix their compensation. He may designate, in 
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writing, an assistant, to attend, in his place, the drawing of jurors, for ^^ ^^J 
a particular term. The commissioner, or each assistant, whom he des- mayadmin- 
ignates for the purpose, by a certificate, filed in the ofiice of the county *®*®^ °*'^' 
clerk, may administer an oath or affirmation, in relation to any matter, 
embraced within the provisions of this article. 

§ 1092. The president and commissioners of the department of taxes ah public 
and assessments, the police commissioners, and all other public officers qSred to 
in the city of New- York, must render to the commissioner of jurors, all »^^ the 
the assistance in their power, to enable him to procure the names of per- sioner. 
sons, liable to serve as trial jurors. 

§ 1093. The board of alderman* of the city of New- York must take Expenses 
care, that suitable rooms, and other accommodations are provided for eioners of- 
the use of the commissioner of jurors. If, by the first day of March, fi^i i»ow 
in any year, suitable rooms have not been provided for his use, for the ^ 
year commencing on the first day of May next ensuing, he may lease 
suitable rooms, for that year, and may pay the rent, out of the money 
received by him for fines and penalties. But a lease so made shall not 
take eflfect, until a majority of the members of the board, specified in 
section eleven hundred and fourteen of this act, indorse thereupon a 
certificate, signed by them, to the effect, that, in their opinion, such a 
lease is necessary, in consequence of the omission to make other suita- 
ble provision, as prescribed in this section ; that the rooms leased are 
required, for the proper performance of the duties of the commissioner; 
that the rent payable therefor, by the terms of the lease, is, in their 
opinion, reasonable ; and that the lease is, in all other respects, fair- 
just, and proper. The proper and necessary expenses of the commis, 
sioner's office, including the reasonable compensation of his assistants, 
clerks, and messengers, necessary printing and advertising, books, sta- 
tionery, and other articles required for the convenient discharge of his 
duties, may be paid by him, out of the money, received by him for 
fines and penalties. If there is a deficiency, the board of alderman* 
must provide for the payment thereof, by the comptroller of the city of 
New- York, out of the city treasury. 

§ 1094. The commissioner must commence the preparation of lists Lists of jn- 
of trial jurors, in the month of May, in each year. For that purpose, JS^J^, 
the names of the persons, liable to serve as trial jurors, must be ^K^^' 
entered in suitable books, alphabetically, with the occupation, place of to decWe 
business, and residence of each, as for as those particulars can be con- ^Saptions. 
veniently ascertained. After the first day of June, he must publish a 
notice, for at least ten days, in not less than six of the newspapers , 
published in the city, that claims for exemption will be heard by him. 
He may insert in, or append to the notice, copies of such portions of 
the statutes, relating to jurors, as he deems expedient. He must hear 
and determine all claims for exemption, and must keep a record of the 
persons exempted, and of the period of time for which the exemption 
of each is allowed. 

§ 1095. The commissioner may cause to be personally served, on any Persons 
person, within the city, a notice, requiring him to attend, at the com- ^JedT to" 
missioner's office, at a specified time, not less than twenty-four hours testify as to 
after service of the notice, for the purpose of testifying concerning his ISfj^y Vo* 
own liability, or the liability of any other person, to serve as a juror, ^JJ|jj. ^ ^ 
A person so notified must attend, and testify accordingly, If he fails disobe^-^ 
to attend, as specified in the notice, for any cause, except physical ®'*®®- 
inability ; or if he refuses to be sworn, or to answer any legal and per- 
tinent question, put to him by the commissioner ; he forfeits fifty dol- 

*S«lntiie origlqai. 
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lars for each failure or refusal. One or more successive notices may be 
served upon the same person, where he fails to attend, as required by 
a former notice ; and he is liable to the same penalty, for each failure 
so to attend. But the commissioner may, in his discretion, dispense 
with the personal attendance of a person so notified, where another 
person, cognizant of the facts, is produced and testifies in his stead ; 
and where a person has so attended twice, he cannot be required to 
attend again, in the same jury year, 
^n"? to ^ 1096. On or before the first day of October, in each year, the com- 
retarn Usts missioner must return to the clerk of the city and county of New York, 
^&^^wr- ^ ^ Gled in his office, certified copies of the lists, prepared by him, of 
rection of the porsons, liable to serve as trial jurors in the courts of record, for 
^**^ the ensuing jury year. He may, from time to time thereafter, strike 

from the lists kept by him, the name of a person, who is found by him 
to be exempt or disqualified. In that case, he must record the reason 
why the name is stricken off. 
^id bauots § 1097. When the certified copies of the lists have been returned, as 
sta-oyed prescribed in the last section, the ballots for trial jurors, used in the 
ballots de- Previous year, must be returned, by the county clerk, to the commis- 
posited; sioner, who must destroy those which are not required for the current 
mental j^iry year. The ballots for the current jury year must be prepared iJy 
j^ste; new the Commissioner, who may use, for that purpose, so many of the bal- 
therefor. lots, prepared for the previous year, as he deems expedient. The bal- 
lots, so prepared, must be delivered by the commissioner tq the county 
clerk, and deposited by the county clerk, or his deputy, in a box, as 
prescribed in article second of title third of this chapter. The commis- 
sioner may, from time to time thereafter, return certified copies of 
additional lists, containing the names of persons, liable to serve as trial 
jurors, which were omitted from the former lists ; and ballots, contain- 
ing those names, must be prepared in like manner, and used for the 
residue of the jury year. 
jSJS-s^to^' § 1098. The number of trial jurors, to be drawn for each term, and 
be drawn each separate part of a term, of a court of record in the city, at which 
term^f issues of fact are triable by jury, must be fixed by a general order of 
courtof the court, or, if it is not so fixed for a term, or a separate part of a 
^^^ ' term, by a written order of the judge, appointed to hold the same. 
The order, or a certified copy thereof, must be filed in the office of the 
county clerk. If the number has not been fixed, in either mode, at 
the time of the drawing, one hundred trial jurors must be drawn for 
each term, or for each part, if the term consists of two or more separate 
parts. 
Whenju- § 1099. On a day, designated by the county clerk, not less than 
drawn; * fourteen, nor more than twenty days, before the day appointed for 
what offl- holding, in the city, a term of a court of record, at which issues of 

cers to at- i..^',.T,,r' ., .. -. . v 

tend draw- fact are triable by jury, the commissioner of jurors, m person, or by an 

^^^' assistant designated by him; the sheriff of the city and county of 

New-York, in person, or by his under-sheriff; and one or more judges 

of courts of. record, residing in the city, must attend, at the office of 

the county clerk, to witness and assist in the drawing of trial jurors 

for the term. 

Notice of § 1100. At least six days before the drawing, the county clerk must 

drawing, p^j^^gj^ notice thereof, in at least three newspapers, published in the 

city. He must also cause written notice thereof to be served upon the 

sheriff, the commissioner of jurors, and at least three judges of one or 

more courts of record, residing in the city. 
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§ 1101. If at leas'* one judge of a court of record, residing in the p^oceed- 
city, and also the commissioner of jurors, and the sheriflT, in person, or mga if oi- 
represented, as prescribed in the last section but one, do not attend, the appea?."°* 
clerk, or, in his absence, the deputy-clerk, must adjourn the drawing 
to the next day. Thereupon the clerk must forthwith cause to be 
served, upon the absent commissioner or sheriff, and upon at least three 
judges of one or more courts of record, residing in the city, written 
notice, to attend the drawing upon the adjourned day. 

§ 1102. If the officers, specified in section ten hundred and ninety- When jury 
nine of this act, attend upon the adjourned day, but not otherwise, the Si^^ourS 
clerk, or, in his absence, the deputy-clerk, must proceed, in their pres- «d day. 
ence, to draw the jurors. 

§ 1103. The drawing must be conducted as follows : dr^V^- 

1. The county clerk, or his deputy, must shake the box containing nJSutef ' 
the ballots, so as thoroughly to mix them. ^^' 

2. He must then, without seeing the name contained in any ballot, 
publicly draw out of the box, one ballot ; and continue to draw, in like 
manner, one ballot at a time, until the requisite number has been 
drawn. 

3. A minute of the drawing must be kept by one of the attending 
officers, in which must be entered the name, contained in each ballot 
drawn, before another ballot is drawn. 

4. After drawing the requisite number, the minute of the drawing, 
containing the names of the persons drawn, with the proper additions 
of each, and specifying for what court and for what term they were 
drawn, must be signed by the cferk or his deputy, and the attending 
officers, and filed in tl|e clerk's office. 

§ 1104. If the term consists of two or more separate parts, the trial M-j where 
jurors for each part must be drawn, and a minute of the drawing must atSSsottwo 
be made, signed, and filed, and the subsequent proceedings must be paJS!" 
the same, as if it was a distinct term. 

§ 1105. The commissioner may issue, to a trial juror so drawn, a commig- 
printed notic^, informing him that he has been drawn, and will be duly fgl^l^iS*^ 
notified by the sheriff, and containing copies of such portions of this tice to 
article, as the commissioner deems advisable. <SSwii. 

§ 1106. The clerk must deliver, to the sheriff, a certified copy of the sheriff to 
minute, or of each minute, if there are two or more. The sheriff must Jopj^J' 
notify each juror, named therein, to attend the term or part, for which make re- 
he was drawn, by serving upon him, at least six days before the com- ^''^^' 
mencement thereof, a notice, addressed to him, stating that he has 
been drawn as a trial juror for, and is required to attend, the term or 
part, specified in the notice. The notice may be served personally, or 
by leaving it at the juror's residence, or usual place of business, with a 
person of proper age and discretion. Before the commencement of the 
term or part, the sheriff must file, with the clerk, the certified copy of 
the minute, with a return, under his hand, indorsed thereupon, or 
annexed thereto, naming each person notified, and specifying the 
manner in which he was notified. 

§ 1107. The clerk of each court, for a term of which trial jurors are cierk of 
notified to attend, by the sheriff, must certify to the clerk of the board certilry^as 
of alderman,* each case, where less than a majority of the persons, to mode of 
named in a minute of a drawing, are returned as personally served. ®®^*^*®®- 
The board of aldermen are prohibited from allowing or paying any fees 
or charges to the sheriff, for notifying any of the persons named in that 
minute, or for making a return thereupon. A clerk of a court, who 
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omite to notify the clerk of the board of alderman, as prescribed in this 
section, is liable to a penally of one hundred dollars, for each omission, 
to be recovered by any person sning therefor. 

§ 1108. At any time, daring the sitting of a term of a court of record 
in the cily, the court may direct an additional number of trial jurors 
to be drawn, for the term, or for the part, at which the order is made. 
The order must specify the number to be drawn, and the lime of draw- 
ing. The drawing must be conducted, as prescribed in sections ten 
hundred and ninety-nine and eleven hundred and three of this act, 
but without previous notice. The sheriff must forthwith notify each 
juror drawn, in such manner as the court directs, to attend the term or 
part, at the time specified in the order. 

§ 1109. Where a person, duly drawn, and notified to attend a term 
of a court of record, as a trial juror, fails to attend, at the time specified 
in the notice, or from day to day, the court, at that term, must impose 
upon him a fine of not less than fifty nor more than two hundred and 
fifty dollars. A fine thus imposed may be wholly or partly remitted, 
by direction of the judge, in open court, before the end of the same 
term, and upon good cause shown ; otherwise it shall not be remitted, 
except as prescribed in sections eleven hundred and thirteen and 
eleven hundred and fourteen of this act. Each remission, so made by 
the judge, with the reason therefor, must be entered in the minutes of 
the court. This section applies to a special juror, as well as to an ordi- 
nary trial juror. 

§ 1110. Where a person, duly drawn and notified, fails to attend 
and serve, at a term of a court of record, as required by law, without 
having been excused, the court, besides imposing a fine, as prescribed 
in the last section, may direct the sheriff to arrest him, and bring him 
before the court ; and, when he has been so brought, it may, in its dis- 
cretion, compel him to serve. 

§ 1111. A list of trial jurors, for each of the district courts, must be 
selected by the commissioner of jurors ; and must consist of not less 
than fifty, nor more than one hundred jurors. A person shall not be 
placed upon such a list, who does not reside in the district, in which 
the court is held. The judge of each district court must impose a fine 
of twenty-five dollars, upon each person, duly drawn, and notified to 
attend the court, as a trial juror, who fails to attend, as required by the 
notice. The clerk of the court must, within ten days thereafter, trans- 
mit to the commissioner of jurors a certificate, showiug that the fine 
has been so imposed, and stating how the notice to attend was served 
upon the delinquent, in order that the same proceedings may be had, 
as in the case of a delinquent juror in a court of record. A judge, or a 
clerk, who violates this section, forfeits one hundred and fifty dollars 
for each offence. 

§ 1112. The board for the selection of grand jurors must, at the time 
when it selects the grand jurors for each jury year, also select, from 
the lists of trial jurors for that year, the names of not less than one hun- 
dred and twenty, nor more than one hundred and fifty persons, to con- 
stitute the sheriff's jurors, for that jury year. The commissioner of 
jurors must forthwith transmit, to the sheriff of the city and county of 
New- York, a list, certified by him, containing the names of the persons 
so selected, with the proper additions of each, and showing that they 
have been selected, as prescribed in this section. The sheriff must cause 
ballots to be prepared, as prescribed in article second of title third of 
this chapter, and to be deposited in a proper box. Where the sheriff is 
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authorized or required by law, to empanel a jury for any purpose, the 
requisite number of ballots must be drawn from the box, as prescribed 
in that article, by the sheriff, or by his under-sheriff, or deputy-sheriff. 
But the sheriff may, in his discretion, divide the names contained in 
the list, into three panels, each containing an equal number of names, 
as nearly as may be. In that case, he must designate the months, in 
which each panel will be used, so that the jury duty shall be distributed 
equally, as nearly as may be, among the jurors ; and ballots shall be , 
deposited in the box, at the beginning of each month, containing the 
names of the jurors designated for that month. ' 

§ 1113. The commissioner of jurors must cause a notice to be served Proceed- 
upon each delinquent trial juror, returned as having been fined, stating commfs-*'™ 
the sum in which, and the term at which he was fined, and requiring J^^®'''^,J? 
him to show cause, if he has any, before the commissioner, at the latter*s enforce 
office, on a specified day, and at a specified hour, why payment of the ^^**^ *^®** 
fine should not be enforced. The notice must be served at least six 
days, before the day therein specified. H the sheriff's return shows 
that notice to attend, as a trial juror, was personally served upon the 
person fined, the notice to show cause, as prescribed in this section, 
may be served on him personally, or by leaving it at his residence, or 
usual place of business, with a person of proper age and discretion ; 
otherwise it must be served upon him personally. If a person so noti- 
fied fails to attend, the fine must be enforced. If he attends, he may 
demand a hearing before the board for the enforcement of jury fines ; 
otherwise the commissioner must decide, in the first instance, with 
respect to the sufficiency of the cause shown, if any ; and his decision, 
when confirmed by that board, is conclusive, with respect to that fine. 
If the person fined demands a hearing before the board of enforcement, 
the commissioner must appoint a time for the hearing ; and the person 
fined must then attend, without further notice. 

§ 1114. The presiding justice of the supreme court, in the first judicial Board for 
department, the chief-judge of the court of common pleas, the chief- mont of 
judge of the superior court, the chief-justice of the marine court, the ^JJ^^^^.^' 
mayor, the recorder, the city judge, the judge of the court of general mgs before 
sessions, and the commissioner of jurors, constitute the board for the **• 
enforcement of jury fines. The board must meet, at the office of the 
commissioner of jurors, on the last Monday in October in each year, 
and on the last Monday of each month thereafter, until and including 
the following month of June ; and as much oftener, as the business 
before it requires. Three members of the board constitute a quorum. 
The board, either upon a hearing, or when acting ux)on the commis- 
sioner's decision, as the case requires, has exclusive power, except as 
in this article otherwise prescribed, to remit the whole or any part of a 
fine. The board, or the commissioner, may, in its or his discretion, 
hear testimony, or determine a case upon affidavits ; and may, from 
time to time, adjourn the hearing or final disposition of a particular 
case. 

§ 1115. The board may compel the attendance of any person, required General 
to appear before it, as prescribed in the last section but one. It may ESaiS* ^^ 
issue a warrant, directed to the sheriff of the city and county of New- 
York, commanding him to arrest, and brin^ before the board, a person, 
who fails to attend, at the time appointed for hearing his case, or to 
pay a fijae imposed upon him, and not remitted by the board. If a 
delinquent trial juror, duly drawn, and returned by the sheriff as per- 
fionally notified to attend a term, or personally notified to attend before 
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'^ ^^** the commissioner, as prescribed in the last section but one, is, in the 
opinion of the board, able to pay his line, the board may make an order, 
directing the sheriff to arrest him, and imprison him in the county jail, 
until the fine is paid, not exceeding thirty days. The sheriff must 
obey such an order. The board may make an order, directing that a 
person, paying a fine imposed upon him, be excused from jury duty, 
for a period not exceeding one year. 
?™™to ^ 1116. After ten days have expired, since the final decision of the 
iarae war- board of enforcement, with respect to a tine, as prescribed in the last 
lecSfflnes^^ sectiou but One, if the fine has not been remitted or paid, the commis- 
BheriiT's ' sioner must issue a warrant, under his hand, directed to the sheriff of 
SatiM*"**^ the city and county of New- York, reciting the facts, and commanding 
thereapon. the sheriff to coUect from each person, named in the schedule annexed 
thereto, the sum, set opposite that person's name in the schedule, and 
to pay over the same to the commissioner. The schedule must contain 
the names of persons, fined and notified to show cause, whose fines have 
not been wholly paid or remitted ; it must show the amount of each 
fine, remaining unremitted or unpaid ; and the residence or usual place 
of business of each person fined, as far as it can be conveniently ascer- 
tained. The sheriff must collect each fine, by a levy upon and sale of 
the personal property of the person fined, as prescribed by law, where 
an execution against property is issued upon a judgment, rendered in 
a court of record. The sheriff' is entitled, in each case, to the same fees 
as upon such an execution, to be collected in the same manner. He 
must return the warrant and schedule, with his proceedings thereupon, 
to the commissioner, within thirty days after the delivery thereof to 
him; and must then pay over the money collected, less his fees. 
His return may be compelled by the supreme court, in the same man- 
ner as the return of an execution against property, issued upon a judg- 
ment rendered in that court. For his failure to collect a fine, an action 
may be maintained against him, in a case where such a case^ may be 
maintained by a judgment creditot, against a sheriff failing to collect 
an execution against property, and with like effect. The provisions of 
section one thousand one hundred and nineteen of this act apply to 
such an action. 
UncoUeot- § 1117. The commissioners* must, within thirty days after the 
be docket- return of the warrant to him, file with the clerk of the court, by which 
?*' ^ ^^' ^^^ uncollected fine was imposed, a certificate, to the effect that the 
jad^entB. warrant has been returned, and showing what tines remain uncollected. 
Thereupon the clerk must make, in the docket-book of judgments, 
kept by him, the same entries, as nearly as may be, with respect to 
each uncollected fine, as if it was a final judgment, rendered in an 
action. K the fine was imx)osed by a court, other than the supreme 
court, the clerk thereof must immediately transmit a transcript of the 
entries, to the clerk of the city and county of New- York, who must file 
it, and make the appropriate entries, in his docket-book of judgments. 
The commissioner must pay the clerk's fees, at the rate allowed for 
similar services, with respect to judgments. When the entries have 
been made, the fine, with interest, becomes a lien upon the real prop- 
erty of the person fined, as if it was recovered by a judgment in the 
same court ; and an execution to collect it may be issued, directed to 
the sheriff of the city and county of New- York, as upon such a judg- 
ment. The commissioner has, in relation to the execution, and the 

• So in the originaL 
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satisfaction of the fine, all the powers of the attorney for a party recover- 
ing such a judgment, in relation to the judgment, and the execution 
issued thereupon. 

§ 1118. The commissioner of jurors must receive alj money, paid or Commis- 
coUected for fines or penalties, as prescribed in this article ; and he may ?ece?ve^ 
make all payments therefrom, which he is authorized by this article to Hirkc^-'*'* 
make. He must give a receipt for any money paid to him, for a'^fine count; how 
or penalty. He must keep a just and faithful account of all receipts indsewieu. 
and payments, by items, showing the name of the person, from whom 
each sum of money was received, and to whom each sum of money was 
paid ; and must, at all reasonable times, keep his account open to pub- 
lic inspection. At the end of each calendar year, his account must be 
verified by his affidavit, to the effect, that it is, in all respects, just and 
true; and that he has not received any sum of money, .during the 
year, for which he has not charged himself in the account. The 
account, thus verified, must be audited and certified, by at least three 
other members of the board for the enforcement of jury fines ; and the 
commissioner must thereupon pay over, to the chamberlain of the city, 
the balance, if any, in his hands. The account, thus audited and cer- 
tified, must immediately be transmitted by the commissioner, to the 
clerk of the board of aldermen ; and must be published in the news- 
paper, designated, as prescribed by law, for the publication of the 
official proceedings of city officers. 

§ 1119. The corporation attorney of the city of New- York must. Corpora- 
when required by the commissioner of jurors, prosecute, in the proper Sey toprol 
court, an action for the collection of each penalty, incurred as pre- ®en*^itk>s- 
scribed in this article ; unless he is satisfied, upon an examination of compro- ' 
the case, that there is a defence to the action. The action must be Jf ||^tio*]^'* 
maintained in the name of the mayor, aldermen, and commonalty of 
the city of New- York, as plaintiff's. The commissioner, with the assent 
of the corporation attorney, may comprbmise, settle, or discontinue, an 
action so brought. From the proceeds of an action, prosecuted to 
judgment and execution, or compromised, as prescribed in this section, 
the corporation attorney may retain the taxable or taxed costs. He 
miist pay over the remainder, to the commissioner. 

§ 1120. A physician, who knowingly gives a false certificate, or Penalty,, 
makes a false representation, for the purpose of enabling or assisting a c?Jn gfvinff 
person, to be discharged, excused, or exempted from service as a trial false certi- 
juror in the city and county of New- York, is guilty of a misdemeanor. ^* ' 

§ 1121. A person, to whom application is made, within the city of ^®."®?^(T®* 
New- York, by the commissioner of jurors, or by his authority, for Jt^shin- 
information, as to a fact, upon which the liability of himself, pr any p^emifS^^for 
other person, to serve as a trial juror, depends, and who refuses to refiisiKeto. 
give information relating thereto, which he can give, or knowingly 
gives false information relating thereto ; or a person who knowingly 
makes to the commissioner of jurors, or to a person acting by his 
authority, a false representation, as to the identity, residence, or any 
other matter, relating to the liability of himself, or any other person, 
to serve as a trial juror, forfeits fifty dollars for each offence. 

§ 1122. A person who gives, pays, promises, or offers, money, or any punish- 
other thing, to the commissioner of jurors, the sheriff, the county clerk, bribery "of 
or other clerk of a court ; or to the deputy of, or a person employed by, officer, etc., 
the county clerk or other clerk of a court ; or to an officer, messenger, drawn?^ 
or other person, employed by the sheriff, or the commissioner of jurors ; 
for the purpose of enabling or assisting himself, or any other person, 
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named or drawn as a trial juror, to evade, or to be discharged, exempted, 
or excused from service ; or who knowingly makes a false statement or 
representation, to a judge, the commissioner of jurors, or a member of 
the board of enforcement of jury lines, for such purpose ; or who know- 
ingly retains, conceals, suppresses, or wilfully destroys, a notice to 
attend, before the commissioner of jurors, or at a term of a court, or 
any other paper, relating to the liability to serve, or service, as a trial 
juror, left at the residence or place of business of another, who has 
been named or drawn as a trial juror, is guilty of a misdemeanor. 
The district-attorney must prosecute for each oflfence, specified in this 
or the next two sections, which comes to his knowledge. 
flcer'TO-^'' § 1123. An officer, or a person employed by the sheriff, by the com- 
oepting missioner of jurors, or by the county clerk, or other clerk of a court, 
taibea, etc. ^Jjq takes money, or any other thing, as a gift, bribe, or payment, for 
the purpose of enabling or assisting a person, named or drawn as a 
trial juror, to evade, or to be discharged, exempted, or excused from 
jury duty ; or who wilfully and knowingly prevents or hinders the exe- 
cution of any provision of this article, is guilty of a misdemeanor. 
Id.; tor § 1124. A person, named or drawn as a trial juror, to whom an offer 

coHoem 1 Tits I'M ^.^.i j^« ^ . 

offer to^ or suggestion to procure his discharge, exemption, or excuse from juiy 
take bribe, duty, for or in consideration of a corrupt inducement or reward, is 
made by any person, and who fails, within twenty-four hours there- 
after, to inform the commissioner of jurors thereof, is guilty of a mis- 
demeanor. 
^*^ • ^ 1125. A person, who swears falsely in an affidavit, or testifies falsely 
when^' upon an inquiry, made as prescribed in this article, is guilty of per- 
l^fy, jury, in a case where falsely swearing, in an affidavit, used upon a 

motion in a civil action, or falsely testifying, upon the trial of an issue 
of fact in such an action, would constitute that crime. 



ARTICLE SECOND. 
Pbovisioks rblatdtg to Trial Jubors nr thb OouirrT of Knros. 

SBonoir 1126. Qualifications of trial jurors. 

1127. Persons exempt from service. 

1128. Evidence of right to exemption in certain cases. 

1129. Length of jury service required. Notice to juror to attend. 

1130. VThen court to excuse juror from service. 

1131. Clerk of court to certify to conunissioner, as to attendance, excuses, 

fines, etc., of jurors. 

1132. Commissioner oi jurors to select trialiurors ; his general powers. 

1133. Id.; to receive fees and fines for benent of county. 

1134. Supervisors to provide for his expenses, etc. 

1135. Assessors to return persons liable, and commissioner to select jurors. 
* 1136. When commissioner to publish notice, and receive evidence of ex- 
emption. 

1137. Commissioner to prepare list, and file transcript. 

1138. Supplemental lists may be afterwards made. 

1139. Ballots to be prepared,' and deposited in box. 

1140. What ofiicers to attend drawing ; how many jurors to be drawn. 

1141. Proceedings preliminary to the drawing. 

1142. Drawing ; how conducted. 

1143. Certificate to be made, and boxes sealed up. 

1144. Subsequent drawings ; how conducted. 

1145. Proceedings when &*st box exhausted. 

1146. Commissioner to transmit panel to i^eriff ; sheriff to notify jurors. 
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8BCTI0N 1147. Days for which the jurors are to be notified. Excusing jurors, and 

changing days of their attendance. 

1148. Sheriff to make return of jurors notified. 

1149. Court may at any time order a new panel. How drawn. 

1150. Jurors in certain special proceedings. 

1151. Compensation to judges, etc., for services under this article. 

1152. Court of record to fine juror for non-attendance. 

1153. Juror may also be arrested, and compelled to serve. 

1154. Commissioner to notify jurors fined to appear ; board for remission 

and enforcement of fines. 

1155. Commissioner to collect fines, and to make return of unpaid fines ; 

precept thereupon. ^ 

1156. Fines, not collected under precept, to be docketed and enforced as 

judgments. > 

1157. When lien discharged. 

1158. Commissioner, etc., coiTuptly omitting name, is guilty of felony. 

1159. Commissioner's other wilful neglect, a misdemeanor. 

1160. Giving false information, or suppressing notice, a misdemeanor. 

1161. Penalty for physician giving false certificate. 

1162. Commissioner to report and pay over money. 

§ 1126. In order to be qualified to serve, as ,a trial juror, in a court Quaiiflca- 
of record in the county of Kings, a person must be : taiSjurorB. 

1. A male citizen of the United States, and a resident of that county. 

2. Not less than twenty-one, nor more than sixty years of age. 

3. The owner, in his own right, of real property, of the value of one 
hundred and fifty dollars, or, of personal property, of the value of two 
hundred and fifty dollars ; or .the husband of a woman, who is the 
owner, in her own right, of real or personal property, of that value. 

4. In the possession of his natural faculties ; and not infirm or decrepit. 

5. Free from all legal exceptions ; intelligent ; of sound mind and 
good character ; and able to read and write the English language under- 
standingly. 

§ 1127. Either of the following persons, although qualified, is enti- Persom 
tied to an exemption from service, as a trial juror, upon his claiming fr^^^er- 
an exemption, as prescribed in this article : vice. 

1. A clergyman, or a minister of any religion, officiating as such, 
and not following any other calling. 

2. A practicing physician, surgeon, or surgeon dentist, having pa- 
tients requiring his daily professional attention, and not following any 
other calUng. 

3. An attorney and counsellor at law, in actual practice, having 
causes in court, in which he is attorney or counsel for another person, 
and not following any other calling. 

4. A professor or teacher in a college, academy, or public school, or in 
a private school for the instruction of pupils in the usual branches of 
education, not following any other calling. 

5. The holder of an office, under the United States, or the State, or 
the county, or the city of Brooklyn, or a town of the county ; whose 
official duties, at the time, prevent his attendance as a juror. 

6. A captain, engineer, or other officer, actually employed upon a 
vessel, making regular trips ; or a licensed pilot, actually following 
that calling. 

7. A superintendent, conductor, or engineer, employed by a railroad 
company, other than a street railroad company ; or a telegraph opera- 
tor, employed by a telegraph company, who is actually doing duty in 
an office, or along the railroad or telegraph line, of the company, by 
which he is employed. 
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8. An officer, non-commissioned officer, musician, or private, actually 
serving in a brigade, regiment, battalion, company, or troop, of the 
national guard of the State, uniformed and equipped, according to law, 
and faithfully performing his duty, by making the parades, and attend- 
ing the drills, inspections, and reviews, required by law ; or a general 
or jstaff-officer, actually performing duty as such ; or a penton who has 
beeu honorably discharged from the national guard, after live years' 
service, in either capacity. 

9. A person, who has been honorably discharged from the military 
' forces of the State, after seven years' faithful service therein. But, in 

order to entitle a person to exemption, under this subdivision, his ser- 
vice must have been performed before the twenty-third day of April, 
eighteen hundred and sixty-two, either as a general or staff-officer, or 
as an officer, non-commissioned officer, musician, or private, in a uni- 
formed battalion, company, or troop, of the militia of the State, and 
armed, uniformed, and equipped according to law ; or a portion thereof, 
during that period, and in that capacity, and the remainder, since the 
twenty- third day of April, eighteen hundred and sixty-two, as a mem- 
ber of the national guard of the State. 

10. A person, who, after faithfully performing the duties of a fire- 
man, in a fire company or fire department, duly organized, according 
to the laws of the State, for five successive years, has been honorably 
discharged therefrom ; or who is, at the time, an officer or member of 
afire company, duly organized, according to the laws of the State, and 
faithfully performing his duty therein. 

11. A person, who is physically incapable of performing jury duty, 
by reason of severe sickness, deafness, or other physical disorder. 

12. A person belonging to the army or navy of the United States ; 
or to the police force or fire department of the city of Brooklyn. 

13. A person otherwise specially exempted by law. 

Evidence § 1128. The evidence of the right to exemption, as prescribed in the 

exempt!^ l^t section, is as follows : 

in certain J, Under subdivision eight thereof, where the applicant is a member 
of the national guard, below the rank of brigadier-general, the certifi- 
cate of the commanding officer of the brigade, regiment, battalion, 
company, or troop, to which the applicant belongs, dated within three 
months of the time of presenting it. 

2. Under subdivision eighth, ninth, or tenth thereof, where the 
applicant has been discharged, the certificate of discharge; accom- 
panied, where it does not show all the facts, with the affidavit of the 
applicant, or of another person, acquainted with the facts. 

3. Under subdivision tenth thereof, where the applicant is an officer 
or member of a fire company, the certificate of the foreman, or other 
chief officer, of the company, to which the applicant belongs, dated 
within three months of the time of presenting it. 

4. Under any other subdivision thereof, an affidavit of the applicant ; 
or an affidavit, satisfactory to the commissioner, of another person in 
his behalf, stating the facts, entitling the applicant to exemption. 

Each certificate, specified in this section, must be accompanied with 
satisfactory proof, by affidavit,* of the genuineness of the signature 
thereto ; and each affidavit and certificate must be filed with the com- 
missioner of jurors, and must be kept open by him, at all reasonable 
times, to public inspection. 
Length of. § 1129. A person shall not be required to serve, as a trial juror, more 
ydol re^' than six days, at any term, for which his name is drawn, as prescribed 
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in this article, unless the court, for good cause, otherwise specially .^ ' 
directs ; except that he shall not be discharged, until the close of a Notice* to 
trial, in which he is serving, at the time when the six days expire. A ]Ji}*endf 
person shall not be required to serve, as a trial juror, except by the 
special order of the judge presiding at or holding the term, or as other- 
wise specially prescribed in this article, unless at least three days' pre- . 
vious notice to attend has ^been served upon him, as prescribed in 
section one thousand one hundred and forty-six of this act. 

§ 1130. The judge presiding at, or holding a term, may, in his dis- wuen 
cretion, excuse a trial juror, attending thereat, from service, during the case juror ' 
whole or a portion of that term, in either of the following cases : ^}'P^ ^^• 

1. Where he has actually served as a trial juror, in a court of record ^^ 
in the county, within six months before the commencement of the 
term, and since the second Monday of August, preceding the com- 
mencement thereof. 

2. Where he has actually served in the county, as a grand juror, 
pursuant to law, since the first Monday of September, preceding the 
commencement of the term. 

3. Where the interests of the public, or of the juror, will be materi- 
ally injured by his attendance; or his own health, or the health of a 
member of his family, requires his absence ; or his wife, or a near rela- 
tive of himself or his wife, has recently died. 

§ 1131. The clerk of each court of record -in the county of Kings, cierk of 
must, within one week after the close of each term, for which trial cerSVto 
jurors have been drawn, or after the discharge of the trial jurors, if commis- 
they are discharged before the close of the term, return to the commis- to* attenS- 
sioner of jurors, the panel of trial jurors, with the sherijff 's return, JJ^e^ |J^g 
received from the sheriff, as prescribed in section one thousand one etc.ofju-* 
hundred and forty-eight of this act, or a copy of each of those papers, '^^'^^• 
certified by the clerk. The clerk must also deliver to the commissioner 
therewith, a certificate, specifying, distinctly and in detail, as follows : 

1, The name and residence of each juror, who attended and served ; 
and the number of days he actually served. 

'2. The name and residence of each juror, who was excused or dis- 
charged ; with reason therefor, 

3. The name and residence of each person notified, who did not 
attend or serve. 

4. The name and residence of each person fined, and the date and 
amount of his fine. 

The return and certificate must be filed in the office of the commis- 
sioner, who must also record therefrom, upon the list originally made 
by him, the date and amount of service, performed by each person, as 
therein set forth. 

§ 1132. Trial jurors must be selected by the commissioner of jurors, Commis- 
who may decide upon their qualifications, and exemptions, as pre- juro?s to 
scribed in this article. The commissioner may, from time to time, select tiiai 
appoint, and at pleasure remove, one assistant, and as many more gSierai^^ 
assistants, clerks, and messengers, as the board of supervisors directs, powers. 
The commissioner, and each assistant, whom he designates for the 
purpose, by a certificate, filed in the office of the county clerk, may 
administer an oath or affirmation, in relation to any matter, embraced 
within the provisions of this article. The commissioner must keep a 
record of all proceedings before him, or in his office. 

§ 1133. The commissioner is entitled to, and must collect, for a copy w. ; to re- 
of a paper furnished by him, the same fees as the clerk of a court of Sna ^flnel* 
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TIXJ B C ... 

for benefit ^^5^'^' ^^ must fumkh a copy of each paper filed, or proceeding 
of conaty. taken, in his office, to any person applying therefor, and paying the 
fees. All the money received by him, for fees, or fines collected from 
trial jurors, or otherwise in the discharge of his duties as commissioner, 
most be accounted for by him, and paid into the treasury of the county. 
aontopTo- 8 1134. The board of supervisors of the county must provide suitable 
Tide for his rooms, and other acconunodations, for the use of the commissioner of 
e^enses, j^pQ^g^ g^jj^j ^^jg^ f^j. j^q compensation of his assistants, clerks, and mes- 
sengers ; and for necessary printing and advertising, books, stationery 
' and other article^, required for the convenient discharge of his duties. 

toTretora § 1135. The assessors in the city of Brooklyn, and of each town in 
persoiib lia the couuty of Kings, or a majority of them, must, after the first day of 
©ommte^ May, and on or before the first day of July, in each year, return, to the 
sioner to coDunissioner of jurors, a written list, under his or their hands, contain- 
imn, ^^ iiig the names of all persons in the city or town, as the case may be, 
who are liable to serve as trial jurors ; and stating the occupation, place 
of business, and residence, of each person, as far as those particulars 
can be conveniently ascertained. The omission to include the names 
of one or more persons, so liable, or any other error or defect in a list, 
does not affect the validity of any proceeding, prescribed in this article. 
The commissioner must, within the same period, select, from the per- 
sons residing in the county, suitable persons to serve as trial jurors. 
In making the returns or selection, the assessors and the commissioner . 
respectively must take the names of those persons only, whom they 
believe to be qualified to serve, and not exempt from service, as trial 
jurors. A list of the names so selected must be made, by the commis- 
sioner, in a book, specifying, as nearly as he has ascertained the facts, 
the occupation, the place of business, and the residence of each person, 
including the town, or, in the city of Brooklyn, the ward. In the list, 
the towns must be arranged alphabetically, and the wards numerically ; 
and the names of the jurors must be arranged alphabetically, according 
to their surnames, each under the name of the town or ward, where he 
resides. 
When com- g 1136. As soon after the first day of June, in each year, as the com- 
to pnbUsh missioner has made the list, he must publish a notice, for at least ten 
receive evi^ days, in at least six daily newspapers, published in the county, to the 
dence of effect, that the list of trial jurors for the year is ready, at his office, for 
exemption, examination and correction. He must then receive evidence of disquali- 
fications or exemptions, and must mark "not qualified", or "exempt", 
in the list, opposite the name of each person, found to be disqualified 
to serve, or exempt from serving as a trial juror, as the case requires. 
He must also record therein, the ground of each disqualification or 
exemption. 
Soner^to § 1137. On the first Monday of August in each year, or earlier, if the 
prepare corrections can be earlier made, the commissioner must prepare the list 
trMiSoriptf of trial jurors for the year, by copying, from his book, the names of all 
persons, who appear therein to be liable to serve as trial jurors, with 
the proper additions of each. The commissioner must file a transcript 
of the list, verified by his affidavit, in the office of the county clerk. 
Snppie- § 1138. Supplemental 'lists, containing the names and proper addi- 

may be af- tious of persons, Subsequently ascertained to be liable to serve as trial 
made*^^ jurors, may, from time to time thereafter be made ; and transcripts 
thereof, verified as prescribed in the last section, must be filed in like 
manner, by the commissioner. Ballots, containing those names, must 
be prepared, as prescribed in the next section, and used, in like man- 
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ner as the other ballots therein specified, for the residue of the jury 
year. 

§ 1139. The commissioner must prepare ballots, by writing the names, BaUots to 
contained in the list, a transcript of which was filed in the office of the ©d, anf ^- 
county clerk, with the proper additions of each person, on separate gosited ia 
pieces of paper, which must be uniform, as nearly as may be, in appear- 
ance. On the second Monday of August in each year, he must deposit 
the ballots, in the box kept by him for that purpose, and mtist place 
his seal upon the box ; whereupon all jury ballots, previously in use, 
must be destroyed. The box must be constructed with an aperture, 
large enough only to conveniently admit the hand of the person, by 
whom the ballots are to be drawn ; and the aperture must be provided 
with a cover, so arranged as to be conveniently sealed, when closed. 

§ 1140. The commissioner must seasonably notify the justices of the what offl- 
supreme court, residing in the county, the judges of the city court of ^^d 'draw- 
Brooklyn, the county judge, and the justices of sessions of the county, ing; how 
to attend, at his office, on a day designated by him, not less than four- ^^ to^Se 
teen nor more than twenty days, before the day appointed for holding drawn, 
a term of a court of record in the county, at which issues of fact are 
triable by jury, in order to witness and assist in the drawing of trial 
jurors, for that term. The number of trial jurors, to be drawn for each 
term, may be fixed by the judge who is to preside at or hold the term, ' 
by an order under his hand, delivered to the commissioner. If the 
number has not been so fixed, at the time of the drawing, one hundred 
and thirty-two trial jurors must be drawn for the term. 

§ 1141. If two or more of the judges, specified in the last section, Proceed- 
attend with or without one or more justices of sessions, the commis- {f^^^' ^ 
sioner must break the seal of the box, containing the ballots, open it, g© draw- 
and exhibit the ballots for their inspection ; together with his original ^' 
and each supplemental list of trial jurors, and also the verified tran- 
scripts thereof, filed in the county clerk's office. The ballots, contain- 
ing the names of trial jurors, excused from service, for the whole or a 
portion of a previous term of a court of record in the county, which 
have not already been replaced in the box, to be withdrawn,* must 
then be replaced therein; and the judges, attending the drawing, 
must take care, when the seal is broken, that they are so replaced. If 
a supplemental list has been ilmde, and a transcript filed since the last 
drawing, ballots, containing the names appearing therein, must, at the 
same time, be placed in the box. The judges and the commissioner, 
or a majority of them, must appoint one of the attending officers to 
draw the ballots from the box, and another to checkmark the drawing, 
as it proceeds, upon a copy of the lists, transcripts of which have been 
filed with the county clerk. 

§ 1142. The commissioner must then shake the box containing the Drawing; 
ballots, so as thoroughly to mix them. The person, appointed for that JSSed!^ 
purpose, must then, without seeing the name contained in any ballot, 
publicly draw one ballot from the box, and read aloud the contents 
thereof. If the drawing is for trial jurors, to serve in the city cojirt of 
Brooklyn, and the person drawn does not reside in that city, the ballot 
must be returned to the box ; but if he resides in that city, or if the 
drawing is for trial jurors, to serve in another court, the person, ap- 
pointed to checkmark the drawing, must place, opposite the name of 
the person drawn, upon the copy of the lists, the figure one. The 

* So in the original. 
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ballot must then be deposited in a second box, provided for that pur- 
pose, and constructed like the first box. Another ballot must then be 
drawn, in like manner, from the first box : and the same process must 
be repeated, until the requisite number has been drawn ; except that 
each name must be checkmarked in its numerical order. 

§ 1143. When the drawing is completed, the commissioner, and the 
judges by whom it was conducted, must sign a minute, at the end of 
the copy of the lists, upon which the checkmarks have been made, 
setting forth that the trial jurors, whose names are contained therein, 
were duly drawn by them, for the court and the term therein specified, 
in the order denoted by the figures. The judges must then close each 
box ; and place upon the cover thereof, their seals, which must not be 
broken, except when necessary for a subsequent drawing. 

§ 1144. The proceedings, upon each subsequent drawing, are the 
same ; but the list, must be checkmarked with numbers, commencing 
with the number next in order, after the last number used at the pre- 
ceding drawing. 

§ 1145. After all the ballots have been drawn from the first box, and 
deposited in the second box, the commissioner must make a new list, 
by copying the lists used upon the preceding drawings, omitting the 
checkmarks. He must then correct it, by properly indicating each per- 
son who has been found to be disqualified, exempt, dead, or not resi- 
dent within the county ; and each person, who has been excused, and 
for what time. Thereafter, when trial jurors are drawn, the ballots 
must be drawn from the second box ; the names must be checkmarked 
on the corrected list ; and the ballots not used must be deposited in the 
first box; except that where a ballot is drawn, containing the name of 
a person indicated, on the corrected list, as disqualified, exempt, dead,, 
or non-resident, it must be destroyed ; and a ballot, containing the 
name of a person who has been excused, for a period then unexpired, 
must be returned to the box from which it was drawn, without check- 
marking. 

§ 1146. Immediately after each drawing of trial jurors, the commis- 
sioner must prepare a panel, verified by his affidavit, containing the 
names of the jurors drawn, with the proper additions of each, and 
stating for what court and for what term, they were drawn. He must 
transmit the panel to the sheriff of the county, who must keep it on file, 
in his office, for public inspection. The sheriff must forthwith notify 
each ju^or named therein, to attend the term for which he was drawn, 
by serving upon him a notice to that effect, addressed to him. The 
notice may be served personally, or by leaving it at the juror's resi- 
dence, or usual place of business, with a person of proper age and dis- 
cretion. It must specify the days, during which the juror is required 
to be present ; and it may contain copies of such portions of this article, 
as the sheriff deems proper. 

§ 1147. The thirty-six trial jurors, first drawn for a term, or such 
other number as the judge, appointed to hold or preside at the term, 
directs, must be notified to be present, during the first six days of the 
term ; and the thirty-six trial jurors next drawn, or such other number 
as the judge directs, must be notified to be present, during the next six 
days of the term ; and a like number during each succeeding six days. 
The judge, holding or presiding at the term, may, in his discretion, on 
the application of a trial juror, excuse him, from the whole or a part 
of the time of service, required of him. The judge may also change 
the time of service of a juror to a later day, during the same, or a sub- 
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sequent term of the court. Each juror, whose time of service is changed 
to a day certain, must attend, at the opening of court on that day, and 
thereafter until discharged, without further notice. If he fails so to do, 
he is liable to the same punishment, as if he had been personally noti- 
fied by the sheiiff, to attend the term, and to be present on that day. 
The clerk of the court must enter in a book, kept for that purpose, the 
name of each juror, who is so excused, or whose time of service is 
changed. 

§ 1148. Before the commencement of each term of a courts for which sheriff to 
trial jurors have been drawn, as prescribed in this article, the sheriff SJJ^^of^ 
must file, with the clerk, the panel, or a copy of the panel, with a jurors noti- 
retum, under his hand, indorsed thereupon, or annexed thereto, show- ^^^' 
ing the name and additions of each juror notified, the days during 
which he was notified to attend, and the manner in which he was 
notified. 

§ 1149. At any time during the sitting of a term of a, court of record Court may 
in the county, the court may direct an additional number of trial SJlS-^a*"^^ 
jurors, to be drawn for that term. The order must specify the number newpanei. 
to be drawn, and the time of drawing. The drawing must be con- drawn, 
ducted as prescribed in sections eleven hundred and forty-one, eleven 
hundred and forty-two, and eleven hundred and forty-three of this act. 
except that notice is not required. The sheriff must forthwith notify 
each juror drawn, by such a notice as the court directs, to attend the 
term, at the time specified in the order. 

§ 1150. In a special proceeding, pending before the county judge of Jurors in 
Kings county, in which a trial jury is necessary, the judge may spedS 
empanel a jury, from the trial jurors, who are serving, at the time, in proceed- 
the court of sessions of the county. In a special proceeding, pending ^^' 
before a judge of the city court of Brooklyn, in which a trial jury is 
necessary, the judge may empanel a jury, from the trial jurors, who 
are serving, at the time, in that court. If there are no jurors serving 
in the court of sessions, or in the city court, as the case may be, the 
judge may make an order, requiring the commissioner of jurors to 
draw the number of trial jurors, designated therein ; wliereupon the 
commissioner must draw the requisite number, and the sheriff must 
notify them, as prescribed in this article, for drawing and notifying 
other trial jurors. 

§ 1151. The board of supervisors of the county must allow to each Compensa- 
judge, including each justice of the supreme court, for the services j j^*s, 
performed by him, as prescribed in this article, such compensation, as etc.,forser. 
the board deems reasonable and proper. Si^art^cie! 

§ 1152. Where a person, duly drawn and notified to attend a term of court of 
a court of record, as a trial juror, fails to attend, at the time specified Sne^Turo? 
in the notice, or from day to day, the court, at that term, must impose fomon-at- 
upon him a fine of twenty-five dollars, for each day that he fails so to *®°<**^®®- 
attend. This section applies to a special juror, as well as to an ordi- 
nary trial juror. 

§ 1153. Where a person, duly drawn and notified, fails to attend and Ja^r may 
serve, at a term of a court of record, as required by law, without hav- rested! and 
ing been excused, the court, besides imposing a fine, as prescribed in compelled 
the last section, may direct the sheriff to arrest him, and bring him ^^^ ' 
before the court ; and, when he has been so brought, it may, in its 
discretion, compel him to serve. 

§ 1154. The commissioner of jurors must cause a notice to be served Commis- 
upon each delinquent trial juror, returned as having been fined, stating not^^ j^- 
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ror* fined *^^ ''^"'^ ^^ which, and the term at which he was fined, and requiring' 
to appear; him to show cause, if he has any, before the board, specified in this 
ieS^Jon ^section, at the commissioner's office, on a day, not less than three days 
and en- thereafter, and at an hour specified in the notice, why the fine should 
o?fin^. ^ remitted. The commissioner mast notify the justices of the supreme 
court, residing in the county, the county judge, and the chief-judge of 
the city court of Brookljrn, to attend at the same time and place, and 
act with him as a board, for the remission and enforcement of jury 
fines. It is their duty to attend, and act accordingly. The commis- 
sioner, and two of those justices or judges, constitute a quorum. The 
board may, in its discretion, hear testimony ; and it may, from lime to 
time, adjourn the meeting, or the hearing or final disposition of a par- 
ticular case. It may remit the whole or any part of a fine ; but a fine 
shall not be remitted or reduced, unless the person, upon whom it has 
been imposed, or, if a reason satisfactory to the board is given, why his 
affidavit cannot be furnished, another person in his behalf, makes, and 
files with the commissioner, an affidavit, stating the grounds, upon 
which a remission or reduction is claimed. Each affidavit, so filed, 
must be kept open to public inspection. 
SSner^ § 1155. The commissioner of jurors must receive each fine, paid or 
collect collected, as prescribed in this article. When ten days have expired, 
to mai^re- since the final disposition of a case by the board, the commissioner 
tam<jnn- must file, in the office of the clerk of the court, a return, containing the 
precept^^' name of each juror fined, whose fine remains unpaid, and a statement 
&erenpon. of ^he sum remaining unpaid. The clerk must thereupon issue to the 
commissioner, a precept, under the seal of the court, specifying the 
name of each person fined, and the amount of his fine remaining 
unpaid ; and commanding the commissioner to levy and enforce collec- 
tion of each fine, and to return the precept, with his doings thereupon, 
within ninety days after the receipt thereof. For the purpose of col- 
lecting a fine, the commissioner must levy upon and sell the personal 
property of a person fined, with like effect, and subject to the same pro- 
visions of law, as where st sheriff levies upon and sells personal property, 
by virtue of an execution, issued upon a judgment of a court of record. 
Wg«8, not g 1156. The commissioner must return the precept, according to its 
under pre- command, to the clerk of the court issuing it. If he fails so to do, the 
docketed* court may enforce the return, by attachment for contempt. When the 
and en- precept is returned, the Nclerk must make, in the docket of judgments 
judjpneiSa. ^^P* ^7 ^i™? *^® same entries, as nearly as may be, with respect to 
each uncollected fine, as if it was a final judgment, rendered in an 
action. If the fine was imposed at a term of the city court of Brook- 
lyn, the clerk thereof must immediately transmit a transcript of the 
entries, to the clerk of the county of Kings; who must file it, and 
make the appropriate entries in his docket of judgments. When the 
entries have been made, the fine, with interest, becomes a lien upon 
the real property of the person fined, as if it was recovered by a judg- 
ment in the same court; and an execution to collect it may be issued, 
directed to the sheriff of the county of Kings, as upon a judgment. 
The commissioner has, in relation to the execution^ and the satisfaction 
of the fine, all the powers of the attorney for a party recovering such 
a judgment, in relation to the judgment, and the execution issued 
thereupon, 
di^^i^" § 1167. The lien, created by such a docket, must be discharged by 
ed. the county clerk, on filing with him the commissioner's certificate of 

payment. 
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§ 1158. If the commissioner of jurors, or either of his assistants, or 
a clerk or other person, employed by him, corruptly and without suffi- 8ioner,Ttc., 
cient cause, omits the name of a person, duly drawn, from a panel of l^^^ 
trial jurors, or the ballot, containing the name of such a person, from name, is 
either of the boxes prescribed in this article ; or, directly or indirectly, Sony.^^ 
receives a fee, reward, compensation, or advantage, in consideration 
of, or as an inducement to such an omission ; he is guilty of a felony, 
and shall, on conviction, be punished by imprisonment in a State prison, 
for a term not less than two, nor more than five years. 

§ 1159. A wilful omission, by the commissioner, of a duty required Commis- 
of him by this article, other than that specified in the last section, is a othe/wii- 
misdemeanor. S^Tflif^*" 

§ 1160. A person, to whom application is made, within the county meanor. 
of Kings, by an assessor, or by the commissioner of jurors, or either ^i^*°^f 
of his assistants, for information, as to a fact, upon which the liability mation, or 
of himself, or any other person,, to serve us a trial juror, depends, and fnl^'^ace, 
who refuses to give information relating thereto, which he can give, or a misde- 
knowingly gives false information relating thereto ; or a person who "^®*^®^- 
knowingly makes to an assessor, or te the commissioner of jurors, or a 
person acting by his authority, a false representation as to the identity, 
residence, or any other matter, relating to a juror, duly drawn, and 
placed on a panel to be notified ; or who knowingly retains, conceals, 
suppresses, or wilfully destroys, a notice to attend, left at the residence 
or place of business of another, who has been drawn as trial juror, is 
guilty of a misdemeanor. 

§1161. A physician, who knowingly gives a false certificate, or Penalty for 
makes a false representation, for the purpose of enabling or assisting |i>^ngftJae 
a person, to be discharged, excused, or exempted from service, as a certiffcato. 
trial juror in the county of Kings, is guilty of a misdemeanor. 

§ 1162. The commissioner of jurors must make a yearly report to the commis- 
board of supervisors, of all proceedings had before him, or by him, in rf^on and 
the discharge of his duties ; and he must pay over to the oounty pay over 
treasurer, at least once in each three months, all money in his hands, ^^^^^' 
which he has received as commissioner. 



TITLE V. 
Trial by jury. 



Abticlb 1. Formation of the jury. 
2. The vei-dict. 



ARTICLE FIRST. 

FOBMATIOF OF THB JURT. 

Bmcnov 1163. Clerk to prepare ballots of jurors for trial. • 

1164. Clerk to draw ballots. 

1165. Mode of drawing ballots. 

1166. Persons drawn, etc., to form the jury. 

1167. Ballots drawn, when to be deposited in a second box. 

1168. Id. ; when to be returned to the first box. 
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1178. No challenge allowed because officer notifying is a paiiy, etc 
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§ 1163. At the opening of a term of a court of record at which issues 
of fact are to be tried by jnry, the clerk must cause ballots, uniform, 
as nearly as may be, in appearance, to be prepared, by writing the 
name of each person, returned to the term as a trial juror, with his 
proper additions, on a separate piece of paper. He must roll up or 
fola each ballot, in the same manner, as nearly as may be, so as to 
resemble the others, and so that the name is not visible. The ballots 
must be deposited in a sufficient box, from which they must be drawn, 
as prescribed in this article. 

S 1164. When an issue of fact, to be tried by a jury, is brought to 
trial, the clerk, under the direction of the court, must openly draw, 
out of the box, as many of the ballots, one after another, as are suffi- 
cient to form a jury. 

§ 1165. Before the first ballot is drawn, the box must be closed and 
well shaken, so as thoroughly to mix the ballots ; and the clerk must 
draw each ballot, without seeing the name written on any of them, 
through an aperature, made in the lid of the box, large enough only 
to admit his hand conveniently. 

§ 1166. The first twelve persons who appear, as their names are 
drawn and called, and are approved as indifferent between the parties, 
and not discharged or excused, must be sworn ; and constitute the jury 
to try the issue. 

§ 1167. The ballots, containing the names of the jurors so sworn, 
must be then deposited in another box, and there kept, apart from the 
other ballots, until that jury is discharged. ^ 

§ 1168. After that jury is discharged, the ballots containing their 
names must be again rolled up or folded, as prescribed in section eleven 
hundred and sixty-three of this act, and returned to the box, from which 
they were first taken ; and the same course must be pursued, as often 
as an issue is brought to trial by a jury. 

§ 1169. The ballot, containing the name of a juror, who is absent, 
when his name is drawn or called, or is set aside, or excused &om serv- 
ing on that trial, must be again rolled up or folded, in the same manner 
as before, and returned to the box, containing the undrawn ballots, as 
soon as the jury is sworn. 

§ 1170. If an issue is brought to trial by a jury, while a jury is 
empanelled in another cause, at the same term, and not then discharged, 
the court may order a jury, for the trial of that issue, to be drawn out 
of the box oontaining the ballots then undrawn ; but, in any other case, 
the ballots, containing the names of all the trial jurors, returned at, 
and attending the term, must be placed together in the same box, 
before a jury is drawn therefrom. 

§ 1171. If a sufficient number of jurors, duly drawn and notified, do 

226 



CHAP. X,] FORMATION OF THE JDET. §§1172-1179. 

^ — "" ~~~~!3 

A WT 1 

not attend, or cannot be obtained, to form a trial jury, the court may, ^ ^^ _^* 
in any county except Westchester, direct the sheriff to require the cured, or 
attendance of such a number of talesmen, from the Is^standers, or from ^^^^^ 
the county at large, qualified to serve as trial jurors, as it deems suffi- fromthird 
cient for the purpose. In Westchester county, the court must, and in **^' 
any other county, except New- York and Kings, it may, in its discretion, 
instead of directing the sheriff to require talesmen to attend, direct him . 
to draw a sufficient number of ballots from the third box, kept by the 
county clerk, as prescribed in title third of this chapter, and to notify 
the persons thus drawn, to attend. If, for any reason, a sufficient num- 
ber of jurors to try the issue is not obtained, from the persons notified, 
under an order made as prescribed in this section, the court may make 
another order, or successive orders, until a sufficient number is obtained ; 
and in making each order, the court may exercise the same discretion, 
as in making the first order. 

§ 1172. In any county, except New- York, Kings, or Westchester, the when 
court may also direct the sheriff to require the attendance of such a to^bepro- 
number of qualified talesmen, for the trial of an issue of fact, as it deems cured, 
sufficient, where, by reason of one or more juries being empanelled, or 
for any other reason, no ballot remains undrawn; or where, in conse- 
quence of jurors being set aside, a juror cannot be obtained, for the trial 
of that issue, from the list of those returned. 

§ 1173. If, in a case specified in the last two sections, the sheriff is a if sheriff is 
party to the issue, the court must appoint a disinterested person, to act court may 
in place of the sheriff. For that purpose, the person so appointed pos- appoint a 
sesses all the powers, and is subject to all the duties and liabilities of Set lor i^ 
the sheriff, with respect to the matters specified in those sections. 

§ 1174. The sherin, or person appointed by the court, must notify the out^- of 
requisite number of persons to attend, and make return thereof, as pre- of^Sie^^^ 
scribed in section ten hundred and forty-eight of this act ; except that men. 
each person must be required to attend forthwith. Each person so noti- 
fied must attend forthwith, and, unless excused by the court or set aside, 
must serve as a juror upon the trial. For a neglect or refusal so to do, 
he may be fined, in the same manner as a trial juror, regularly drawn 
and notified, as prescribed in this chapter ; and he is subject to the 
same exceptions and challenges, as any other trial juror. 

§ 1175. It is not a valid objection to a jury, procured as prescribed in Jury com- 
the last four sections, that it contains none of the jurors originally gf^^g^' *^' 
returned to the term. containing 

§ 1176. Upon the trial of an issue of fact, joined in a civil action, in ^*S5paneL 
a court of record, or not of record, each party may peremptorily chal- Two per- 
lenge not more than two of the persons, drawn as jurors for the trial. chSienLs 

§ 1177. It is not a good cause of challenge, to the panel or array of in a civil 
trial jurors, in an action in a court of record, that the officer who drew *^****'^- 
them is a party to, or interested in the action, or counsel oi attorney lenge ai- 
for, or related to, a party. **^^^®^offl.' 

§ 1178. It is not a good cause of challenge to the panel or array of cer draw* 
trial jurors, in an action in a court of record, that they were notified to tyf et^.^*^' 
attend by an officer, who is a party to, or interested in, the action, or ^^ c^jai- 
related to a party; unless it is alleged in the challenge, and is estab- J®°^^^' 
lished, that one or more of the jurors drawn were not notified, and that cause offi- 
the omission was intentional. SSi^^par. 

§ 1179. In a penal action, in a court of record, or not of record, to ty, etc. 
recover a sum of money, it is not a good cause of challenge to a trial ChaUenges 
juror, or to an officer who notified the trial jurors, that the juror or the kcSS^ 
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oflScer is liable to pay taxes, in a city, town, or county, which may be 

benefited by the recovery. 

Chaiiengea § 1180. A challenge of a juror, or a challenge to the panel or array 

Exceptions of jurors," must be tried and determined by the court only. Either 

^e^of the P^^^y ^^7 except to the determination, and it may be reviewed, upon 

determina- a question of fact, or a question of law, or both, as where an issue of 

couTt,^'m^ fact presented by the pleadings is tried by the court ; except that where 

reference one or more exceptions are taken, to the rulings of the court, made 

after the jury is empanelled, an exception to the determination of a 

challenge must be heard at the same time ; and the case must contain 

the matters necessary to present.it, upon the facts, or the law, or both. 



ARTICLE SECOND. 

The Vbrdict. 

Sbctiof 1181. Discharge of juiy failing to agree. 

• 1182. Plaintiff cannot submit to nonsuit after jury retires. 

1183. In action to recover money, juj*y to assess damages. 

1184. How double, ti'eble, or increased damages, found and awarded. 

1185. When verdict to be taken, subject to the opinion of the court. 

1186. General and special verdict defined. 

1187. General or sx^ecial vei*dict, when rendered; special finding with 

general venlict. 

1188. Special finding controls general verdict. 

1189. Entry of verdict ; subsequent proceedings. 

i>f?cha^ § 1181. Where a jury is empanelled to try an issue, to make an 
fng to^ inquiry, or to assess damages, in an action in a court of record, or not 
agree. q£ record, or in a special proceeding before an officer, if the jurors can- 
not agree, after being kept together, for such a time as is deemed rea- 
sonable, by the court before which, or the officer before whom, they 
were empanelled, the court or officer may discharge them, and issue a 
precept for a new jury, or order another jury to be drawn, as the case 
requires ; and the same proceedings must be had before the new jury, 
as if it was the jury first empanelled. 
Plaintiff § 1182. It is uot noccssary, in an action in a court of record, to call 
mit'to'^non^ the plaintiff, when the jurors are about to deliver their verdict ; and 
fur' ^^ *^® plaintiff, in such an action, cannot submit to a nonsuit, after the 
tires. cause has been committed to the jury, to consider of the verdict. 

In action § 1183. In an action to recover a sum of money only, if a verdict is 
mo^ney,^^^ found, either in favor of the plaintiff, or in favor of a defendant, who 
jury to has set up a counterclaim for a sum of money, the jury must assess 
damages, the amount of damages. The jury may also, under the direction of 
the court, assess the amount of the damages, where the court directs 
How judgment for the plaintiff, on the pleadings. 

double, § 1184. Where double, treble, or other increased damages, are given 

increased ^7 Statute, single damages only are to be found by the jury; except , 
damages, in a caso where the statute prescribes a different rule. The sum so 
awarded, found mUst be increased by the court, and judgment rendered accord- 

Whenver- ingly. 

token! sub- » 1185. Where, upon the trial of an issue by a jury, the case presents, 
joct to the only questions of law, the judge may direct the jur^ to render a ver^ 
Sfe^oour?.' diet, subject to the opinion of the court. 
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§ 1186. A general verdict is one, by which the jury pronounces, gen- Qg^g^J 
erally, upon all or any of the issues, in favor either of the plaintiff, or and special 
of the defendant. A special verdict is one, by which the jury finds J^ed?'^ ^®' 
the facts only^ leaving the court to determine, which party is entitled 
to judgment thereupon. 

§ 1187. In an action to recover a sum of money only, or real prop- General or 
erty, or a chattel, the jury may render a general or a special verdict, d?c?*when 
in its discretion. In any other action, except where one or more J^g^f^JJ*^^' 
specific questions of fact, stated under the direction of the court, are finding 
Iried by a jury, the court may direct the jury to find a special verdict, J^^ ||J;" , 
iipon all or any of the issues. Where the jury finds a general verdict, diet, 
the court may instruct it to find also specially, upon one or more ques- 
tions of fact, stated in writing. The special verdict or special finding 
must be in writing ; it must be filed with the clerk, and entered in the 
minutes. 

§ 1188. Where a special finding is inconsistent with ft general ver- special 
diet, the former controls the latter, and the court must render judgment c?nt?^s 

accordingly. general 

o V verdict 

§ 1189. When th^ jury renders a verdict, or finds upon one or more Entry of 
specific questions of fact, stated under the direction of the court, the verdict; 
clerk must make an entry in his minutes, specifying the time and p^oceed^'* 
place of the trial; the names of the jurors and witnesses ; the verdict, ^°«8. 
or the questions and findings thereupon, as the case requires ; and the 
direction, if any, which the court gives, with respect to the subsequent 
proceedings. Upon the application of the party in whose favor a gen- 
eral verdict is rendered, the clerk must enter judgment, in conformity 
to the verdict, unless a different direction is given by the court. 
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TITLE VI. 

MisceUaneotis prousionsj including those relating to embracery, and other 

acts of misconduct. 

Section 1190. Tnals by jury to be as herein provided.; juries of part aliens abol- 
ished. , ' 

1191. Venire not necessary. 

1192. Jurors not to be questioned for their verdict. 

1193. Penalty where jui'or takes gift, etc. 

1194. Embracery ; penalty thei'efor. 

1195. Penalty for juror's non-attendance in special proceeding. 

1196. Sheriff, etc., to keep jury in special proceeding ; penalty. 

1197. Notice of imposition of nne. 

1198. Special return of delinquency and fine to county court. 

1199. Collection or remission of fine. ' 

§ 1190. A trial by a jury, of an issue of fact, joined in a civil action, Trials by 
in a court of record, must be had, as prescribed in this chapter ; except {^^erein 
in a case where it is otherwise specially prescribed by law. An alien provided ; 
is not entitled to a jury, composed in part of aliens or strangers, in an pSflitlns 
action or special proceeding, civil or criminal. abolished. 

§ 1191. A venire to procure jurors cannot be issued in a civil action, venire not 
brought in a court of record, except as specially prescribed by law. necessary. 
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TITLE 6 * 

jmon not § ^^^' ^ JOTOT shall not be questioned, and is not subject to an 
to be«Tie»- action, or other liability, civil or criminal, for a verdict rendered by him, 
thSrver ' ^^ ^^ action in a court of record, or not of record, or in a specifd pre- 
dict, ceeding before an officer, except by indictment, for corrupt conduct, in 

a case prescribed by law. 
where^ § 1193. A persou, drawn or notified to attend, as a trial juror, in an 

Juror takes action in a court of record, or not of record, or in a special proceeding 
gift, etc. before an officer, who takes any thing to render his verdict, or receives, 
from a party to the action or special proceeding, a gift or gratuity, for- 
feits ten times the sum, or ten times the value of that, which he took 
or received, to the party to the action or special proceeding, aggrieved 
thereby ; and is also liable to that party, for his damages sustained 
thereby ; besides being subject to the punishment, prescribed by law. 
Sr^pemSty § 1194. An embraceor, who procures a person, drawn or notified to 
tfierefor. attend, as a trial juror, to take gain or profit, contrary to the last sec- 
tion, forfeits ten times the sum, or ten times the value of that, which 
was so taken, to the party aggrieved thereby ; and is also liable to 
that party for his damages sustained thereby ; besides being subject to 
the punishment,, prescribed by law. 
Sror^anon^ § 1195. A pcrsou, who has been lawfully and personally notified to 
attendance attend, as a trial juror, to inquire into a matter or thing, or to hear and 
proceed-*^ try a controversy, in a special proceeding, pending before a judge, jus- 
uogr. tice of the peace, commissioner, or other officer, and who wilfully neg- 

lects to attend, as required by the notice, may be fined by the officer, 
in a sum not exceeding twenty-five dollars. But this section does not 
extend to a case, where special provision is made by law, for punishing 
the default of a trial juror, 
ete^to § 1196. A sheriff, constable, or other officer, who notified jurors to 

keep jury attend, in a case specified in the last section, must, when directed by 
proceed^ the officer, before whom the special proceeding id pending, attend, and 
mg; pen- take charge of the jury. For a wilful neglect to obey such a direction, 
^^' or for any misconduct, while attending the jury, by which a right or 

remedy of a party to the special proceeding may be impaired or preju- 
diced, he must be fined, by that officer, in a sum not exceeding twenty- 
five dollars. 
imposUiwi § '^1^7. Where a fine is imposed, in a case specified in the last two 
of fine. sections, written notice thereof must be served upon the person fined, 
to the end that he may apply to the officerimposing it, for the remission 
of the whole or a part thereof, upon proof that he had a reasonable ex- 
cuse for his neglect or misconduct, or that other good cause exists for 
the remission, 
specia^i w; § 1198. If, within thirty days after the service of the notice, the Cue 
linquencv has not been remitted by the officer imposing it, he must make a special 
counly^ return of the delinquency or misconduct, for which the fine was im- 
court. posed, and of the amount of the fine, accompanied with proof, by affi- 
davit, of service of the notice specified in the last section, to the next 
term of the county court of the county, in which the delinquent resides. 
Coiie^ion g 1199. The county clerk must deliver to the district-attorney, a copy 
sionofflne. of the return and of the affidavit, at the time when he delivers to him 
copies of the minutes of fines, imposed by the county court. The fine 
must be collected, or it may be remitted or reduced, in the same man- 
ner as a fine imposed by the county court, upon a defaulting trial juror. 
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TITLE I. 



CHAPTER XI. 

JUDGMENTS. 

TITLE I. — Judgment in an action. 

TITLE II. — Judgments taken without process. 

TITLE III. — Vacating or setting aside a judgment, for irregu- 
larity OR ERROR IN PACT. 



TITLE I. 
Jijidgment in an action. 

AbtiglbI. General provisions. 

2. Mode of taking*, entering, and enforcing a judgment. 

3. Docketing a judgment ; eflTect thereof, as a lien upon real property ; 

suspending and dischai:ging the lien ; satisfaction and assignment of 
a judgn^ent. 

ARTICLE FIRST. 
General Pboyisiofs. 

Sbotioit 1200. Definition of final judgment. 

1201. ■ Definition of interlocutory judgement. 

1202. When judgment may be entered. 

1203. Judgment to be entered at a term held by one judge. 

1204. Judgnient may be for or against any of the parties. 

1205. When a several judgment may be taken. 

1206. Judgment for or against a.married woman. 

1207. When judgment for plaintifif not to exceed judgment demanded. 

1208. Rate of damages. 

1209. Effect of judgment dismissing the complaint. 

1210. Judgment against a dead person. 
1^11. Judgment to bear interest. 

§ 1200. A judgment is final, where it is the final determination of Definition 
the rights of the parties to the action. jiidgnfeiit. 

§ 1^1. A judgment is interlocutory, where it is a determination of Definition 
the action, or of an issue presented by the pleadings ; but either leaves cutory^^^ 
to be determined, by the final judgment, the extent of the recovery, or judgment. 
other relief, to which the successful party is entitled ; or reserves a 
question, which must be determined, before final judgment can be when 

awarded. ^mtyhV'L 

§ 1202. Judgment may be entered in term or vacation. tered. 

§ 1203. Judgment must be entered, in the first instance, pursuant to ^ bf^n^r- 

the direction of the court, at a term held by one judge ; except where edatatenn 

special provision is otherwise made by law. judge.^^"® 
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[chap. XI. 



TITLK 1. 

Judgment 
majrbe for 
or against 
any of the 
parties. 



When a 
several 
Jadgment 
may be 
taken. 



Jndgment 
for or 
against a 
married 
woman. 

When 
jadgment 
for plaintiff 
not to ex- 
ceed judg- 
ment de- 
manded. 

Kate of 
damages. 

Effect of 
judgment 
dismissing 
the com- 
plaint. 

Jud^:ment 
agamst a 
dead per- 
son. 



Jndgment 
to bear in- 
terest.' 



§ 1204. Judgment may be given for or against one or more plaintiffa, 
and for or against one or more defendants. It may determine the 
ultimate Tights of the parties on the same side, as between themselves ; 
and it may grant, to a defendant, any afi&rmative relief, to which he is 
entitled. 

§ 1205. Where the action is against two or more defendants, and a 
several judgment is proper, the court may, in its discretion, render 
judgment, or require . the plaintiff to take judgment, against one or 
more of the defendants ; and direct that the action be severed, and 
proceed against the others, as the only defendants therein. 

§ 1206. Judgment for or against a married woman, may be rendered 
and enforced, in a court of record, or not of record, as if she was single. 

§ 1207. Where there is no answer, the judgment shall not be more 
favorable t/O the plaintiff, than that demanded in the complaint. 
Where there is an answer, the court may permit the plaintiff to take 
any judgment, consistent with the case made by the complaint, and 
embraced within the issue. 

§ 1208. Where either party is entitled to recover damages, he may 
recover any rate of damages, which he might have heretofore recovered, 
for the same cause of action. 

§ 1209. A final judgment, dismissing the complaint, either before or 
after a trial, rendered in an action hereafter commenced, does not pre- 
vent a new action for the same cause of action, unless it expressly 
declares that it is rendered upon the merits. 

§ 1210. Where a judgment for a sum of money, or directing the pay- 
ment of money, is entered against a party, after bis death, in a case 
where it may be so taken, by special provision of law, a memorandum 
of the party's death must be entered, with the judgment, in the. judg- 
ment-book, indorsed on the judgment-roll, and noted on the margin 
of the docket of the judgment. Such a judgment does not become a 
lien upon the real property, or chattels real, of the decedent ; but it 
establishes a debt, to be paid in the course of administration. 

§ 1211. A judgment for a sum of money, rendered in a court of 
record, or not of record, or a judgment rendered in a court of record, 
directing the payment of money, bears interest from the time when it 
is entered. But where a judgment directs that money paid out shall 
be refunded or repaid, the direction includes interest from the time 
when the money was paid, unless the contrary is expressed. 



ARTICLE SECOND. 

MODB OP TAKING, BUTBRIWO, AND BNFOECINa A JODGMBNT. 

Section 1212. Judgment by default, in certain actions on contract ; bow taken. 

1213. Amount of judgment in such cases ; how determined. 

1214. Application to court for judgment by default ; when necessary. 

1215. Proceedings on such an application. 

1216. Application for judgment, in case of service by publication. 

1217. Attachment and undertaking for restitution, required in certain 

actions. 

1218. When judgment cannot be taken against infant 

1219. When a defendant in default is entitled to notice. 

1220. When action may be severed, if issues of law and issues of fact pre- 

sented. 

1221. Judgment how taken, after trial of issues of law and issues of fact, 

in the same action. 
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1222. Id. ; after trial of issue of law only. 

1223. Proceedings upon application under the last two sections. 

1224. Id. ; upon interlocutory judgment, affirmed on appeal to the gen- 

eral tei*m. 

1225. Judgment, after trial by jury of specific questions of fact. 

1226. Id. ; after reference to determine specific questions of fact. 

1227. Id. ; upon motion for new trial, heard at general term. 

1228. Id. ; upon trial by court or referee of the whole issue of fact. 

1229. In matrimonial causes, judgment can be rendered only by the court. 

1230. Final judgment upon • decision or report awarding interlocutory 

judgment, etc. 

1231. Id. ; how final judgment entered and settled in certain cases. 

1232. Interlocutory reference or inquisition ; how reviewed. 

1233. Motion for judgment upon a special verdict, etc. 

1234. Id. ; upon verdict subject to opinion of court. 

1235. Interest on verdict, etc., to be included in recovery. 

1236. Clerk to keep judgment-book ; judgment to be entered therein. 

1237. Judgment-roll to be filed ; of what it consists. 

1238. Id. ; by whom prepai*ed. 

1239. Time of filing judgment-roll to be noted. 

1240. When a judgment may be enforced by execution. 

* 1241. When a judgment may be enforced by punishment for disobeying it. 

1242. Real property ; how sold. Effect of conveyance. 

1243. Security upon sale by referee. 

1244. Conveyance to state name of party. 

§ 1212. In an action specified in section four hundred and twenty jutonent 
of this" act, where the summons was personally served within the State, ^certa?n* 
and the defendant has made default in appearing or pleading, the actions on 
plaintiff may take judgment as follows : how uken. 

1. If the defendant has made default in appearing, and a copy of 
the complaint, or a notice, to the effect, that upon default, judgment 
will be taken for a specified sum of money, was served with the sum- 
mons, the plaintiff must file proof of the service of the summons, and 
of the copy of the complaint, or notice ; and proof, by affidavit, that 
the defendant has not appeared. Whereupon the clerk must enter 
final judgment in his favor. 

2. If the defendant has seasonably appeared, but has made default 
in answering or demurring, the plaintiff must file proof, either of 
appearance, or of the service of the summons ; and also proof, by affi- 
davit, of the default. Whereupon the clerk must enter final judgment 
in his favor. But this subdivision does not prevent the plaintiff from 
taking final judgment, as prescribed in the first subdivision, where a 
copy of the complaint, or a notice, was served, as prescribed in that 
subdivision. 

3. If the defendant has made default in appearing, and the clerk 
cannot enter final judgment in his favor, as prescribed in subdivision 
first of this section, by reason of the omission of the plaintiff to serve, 
with the summons, either of the papers therein specified, the plaintiff - 
must apply to the court for judgment, as prescribed in the next section 
but one. 

§ 1213. Where final judgment may be entered by the clerk, as pre- Amount of 
EMjribed in the last section, the amount thereof must be determined as IS^fJi?"'^ 

follows : cases; how 

1. If the complaint is verified, the judgment must be entered for the mined, 
sum, for wliich the complaint demands judgment ; or, at the plaintiff's 
option, for a smaller sum ; and if a computation of interest is necessary 

it may be made by the clerk. 

2. If the complaint is not verified, the clerk must assess the amount 
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TITLE 1. 
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due to the plaintiff, by computing the sum due upon an instrument for 
the payment of money only, the non-payment of which constitutes a 
cause of action, stated in the complaint ; and by ascertaining, by the 
examination of the plaintiff, upon oath, or by other competent proof, 
the amount due to him for any other cause of action, stated in the com- 
plaint. If an instrument, specified in this subdivision, has been lost, 
so that it cannot be produced to the clerk, he must take proof of its loss, 
and of its contents. Either party may require the clerk to reduce to 
writing and file the assessment, and the oral proof, if any, taken 
thereupon. 

§ 1214. Where the summons was personally served upon the defend- 
ant, within the State, and Jie has made* default in appearing, or where 
the defendant has appeared, but has made default in pleading ; and 
the case is not one, where the clerk can enter final judgment, as pre- 
scribed in the last two sections, the plaintiff must apply to the court 
for judgment. Upon the application he must file, if the default was in 
appearing, proof of service of the summons ; or, if the default was in 
pleading, proof of appearance, and of-service of a copy of the complaint 
upon the defendant's attorney ; and in either case, proof, by affidavit, 
of the default which entitles him to judgment. ' 

§ 1215. The court must thereupon render the judgment, to which the 
plaintiff is entitled. It may make a computation or assessment, or take 
an account, or proof of a fact, for the purpose of enabling it to render 
the judgment, or to carry it into effect; or it may, in its discretion, 
direct a reference, or a writ of inquiry, for either purpose ; except that 
where the action is brought to recover damages for a personal injury, 
or an injury to property, the damages must be ascertained by means 
of a writ of inquiry. Where a reference or a writ of inquiry is directed, 
the court may direct, that the report or inquisition be returned to the 
court for its further action ; or it may, in its discretion, except where 
special provision is otherwise made by law, omit that direction ; in 
which case, final judgment may be entered by the clerk, in accordance 
with the report of the referee, or for the damages ascertained by the 
inquisition, without any further application. 

§ 1216. Where the summons was served upon the defendant, without 
the State, or otherwise than personally, pursuant to an order, obtained 
for that purpose, as prescribed in chapter fifth of this act, if the defend- 
ant does not appear, within twenty days after the service is complete, 
the plaintiff may apply to the court, for the judgment demanded in 
the complaint. Upon such an application, the court must require proof 
of the cause of action, set forth in the complaint, to be made, either 
before the court, or before a referee, appointed for that purpose. If the 
defendant is a non-resident, or a foreign corporation, and the complaint 
demands judgment for a sum of money, as damages for the breach 
of a contract, with or without other relief; or a judgment creating or 
enforcing a lien upon property, for a sum of money, or satisfying, or 
enforcing, in any other manner, a demand for a sum of money ; the 
court must require the plaintiff', or his agent or attorney, to be exam- 
ined on oath, respecting any payments to the plaintiff, or to any one 
for his use, on account of his demand. Upon hearing the proof, or upon 
the report of the referee, the court must render the judgment, to which 
the plaintiff is entitled. But before rendering judgment, the court may, 
in any case, in its discrection, require the plaintiff to file an undertak- 
ing, as prescribed in subdivision third of the next section ; or a like 
undertaking, with the additional provision, that, in the contingency 
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A R.T fi 

therein specified, the plaintiff will abide the direction of the court, 
touching the restitution. of any property, of which the judgment directs 
the transfer or delivery. ' • 

§ 1217. A judgment shall not be rendered for a sum of money only, Attach- 
upon an application made pursuant to the last section, except in an SJffiertak. 
action specified in section six hundred and thirty-five of this act. jng tor res- 
Where the defendant is a non-resident, or a foreign corporation, and required 
has not appeared, the plaintiff, upon the application for judgment in a^t^-^nsV*^ 
such an action, must produce and file the following papers : 

1. Proof, by- affidavit, that a warrant of attachment, granted in the 
action, has been levied upon property of the defendant. 

2. A description of the property, so attached, verified by affidavit ; 
with a statement of the value thereof, according to the inventory. 

3. An undertaking, executed by at least two sureties, in a sum, fixed 
by the court, to the effect, that the plaintiff will abide the direction of 
the court, touching the restitution of any money, collected under or by 
virtue of the judgment, if the defendant, or his representative, applies 
and is admitted to defend the action, and succeeds in the defence ; or 
if the warrant of attachment is vacated for irregularity. 

§ 1218. A judgment shall not be taken against an infant defendant, When 
until twenty days have expired, since the appointment of a guardian cannof be 
ad litem for him. tai^en 

§ 1219. A defendant, against whom judgment' is taken, pursuant to Snt. 
the foregoing sections of this article, is entitled to notice, as follows : whenade- . 

1. If he has. appeared generally, but has made default in pleading, ^ISftfe^l^ 
he is entitled to at least five days* notice of the time and place of an notice, 
assessment by the clerk, or of the execution of a reference, or of a writ 

of inquiry ; and to at least eight days' notice of the time and place of 
an application to the court, for judgment. 

2. In a case where' an application for judgment must be made to the 
court, the defendant ■ may serve upon the plaintiff's attorney, at any 
time before the application for judgment, a written demand of notice 
of the execution of any reference, or writ of inquiry, which may be 
granted upon the application. Such a demand is not an appearance in 
the action. It must be subscribed by the defendant, in person, or by 
an attorney or agent, who imust add to his signature his office address, 
with the particulars, prescribed in section four hundred and seventeen 
of this act, concerning the office address of the plaintiff's attorney. 
Thereupon at least five days' notice of the time and place of the exe- 
cution of the reference, or writ of inquiry, must be given to the defend- 
ant, by service thereof upon the person, whose name is subscribed to 
the demand, in the manner prescribed in this act, for service of a paper 
upon an attorney in an action. 

§ 1220.- Where an issue of law and an issue of fact arise, with respect When ac- 
to different causes of action, set forth in the complaint, and final judg- ^e°vere^i? 
ment can be taken, with respect to one or more of the causes of action, js^ues o^^ 

IflVl'' 111(1 IS" 

without prejudice to either party in maintaining the action, or a defence sues'of fact 
or counterclaim, with respect to the other causes of action, or in the Presented. 
recovery of final judgment upon the whole issue, the court may, in its 
discretion, and at any stage of the action, direct that the action be 
divided into two or more actions, as the case requires. 

§ 1221. Where one or more issues of law, and one or more issues of Judgment 
fact, arise in the same action, and all the issues have been tried, final aftjr uui"' ' 

judgment upon the whole issue must be taken, upon an application of issues of | 

therefor, founded upon the interlocutory judgment, rendered upon the iuesoffaS, ^ 
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§§ 1222- 1225. ENTERING A JUDGMENT. [chap. xi. 

. ' trial of the issues of law, and the verdict, report, or decision^ upon the 

jwtionf*™* issues of fact, as follows : 

1. Where an application must be made to the court, for judgment 
upon the issue last tried, the application must be for judgment, upon 
the whole issue ; and judgment must be rendered accordingly. 

2. Where the action is triable by a jury, and the issue last tried is 
tried at a term of the court, the application for judgment, upon the • 
whole issue, may be entertained, in the discretion of the court, at that 
term, and with or without notice ; if not so entertained, it must be 
heard as a motion. 

3. Where the issue last tried is tried before a referee, his report must 
award the proper judgment upon the whole issue. 

Si^'^ § 1222. Where an interlocutory judgment has been rendered, upon 
issue of the trial of an issue of law, and no issue of fact remains to be tried, 
law only. ^^^ party entitled to final judgment, may apply to the court therefor, 

as upon a motion. 
iBOT^upon § 1223. Upon an application, by either party, to the court, for final 
application judgment, after an interlocutory judgment upon an issue of law, as 
?it^two^ prescribed in the last two sections, the court has the powers specified 
sections, in scctiou One thousand two hundred and fifteen of this act, upon an 
application for judgment by the plaintiff. Where final judgment may 
be awarded in a referee's report, as prescribed in the last section but 
one, the referee may make a computation, or an assessment, or take an 
account, or proof of a fact, for the purpose of enabling him to award 
the proper judgment, or enabling the court to carry it into effect ; and * 
he may ascertain and fix the damages, as a jury may do, upon the 
execution of a writ of inquiry, 
interiocu^ § 1224. Where an interlocutory judgment is wholly or partly afOrmed, 
tory jud^- upon an appeal to the general term, and no issue of fact remains to be 
SiTne(i*on tried, the general term must, if the interlocutory judgment was ren- 
appeai to dered upon the trial of a demurrer, and, in any other case, it may, in 
^egenera .^ discretion, render final judgment ; unless it permits the appellant 
to amend, or plead over. For the purpose of thus rendering final 
judgment, the general term may direct any additional papers in the 
action, to be brought before it ; and it has the power and authority of 
the court, upon an application for judgment, where the defendant has 
made default in pleading. It may also direct the proceedings, to 
determine the final judgment, to be taken before a judge of the court, 
and the final judgment to be entered, when so determined, as of the 
term where the interlocutory judgment was affirmed. In that case, the 
judge has the powers, conferred by this section on the general term, 
for the purpose of rendering final judgment. Where the general term 
does not render final judgment, upon such an affirmance, the proceed- 
ings to take final judgment are the same, as if the appeal had not been 
taken. 
"^fte^M** ^ 1225. In an action triable by the court, where one or more specific 
by jury of quostious of fact, arising upon the issues, have been tried by a jury, 
questfons judgment may be taken, upon the application of either party, as follows : 
of tiftct. 1. If all the issues of fact in the action are determined by the find- 

ings of the jury, or the remaining issues of fact have been determined 
by the decision of the court, or the report of a referee, an application 
for judgment, upon the whole issue, may be made as upon a motion. 

2. If one or more issues of fact remain to be tried, judgment may be 
rendered upon the whole issue, at the term of the court where, or by 
direction of the referee by whom, they are tried. 
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CHAP. XI.] ENTERING A JUDGMENT. §§ 12 26-1232. 

I § 1226. Where a reference has been made, to report upon one or more ' ' • 

! specific questions of fact, arising upon the issue, and the remaining reference 

I issues have been tried, judgment must be taken, upon the application ^^l^lpg, 

! of either party, as prescribed in section one thousand two hundred and ciiic ques- 

j twenty-one of this act. f^^ ^^ 

I § 1227. Where a motion for, a new trial, made in the first insttoce at i^ . ^p^^ 

! a general term, is denied, judgment may be taken, as if the motion motion for 

I for a new trial had not been made, after the expiration of four days heard at* 

from the entry of the order, and the service, upon the attorney for the f®^^*^ 
adverse party, of a copy thereof, and notice of the entry ; but not 
before. 

§ 1228. Where the whole issue is an issue of fact, which was tried w; upon 
by a referee, the report stands as the decision of the court. Except court or 
where it is otherwise expressly prescribed by law, judgment upon such [^^^^^oil 
a report, or upon the decision of the court, upon the trial of the whole issue of 
issue of fact without a jury, may be entered by the clerk, as directed ^*®** 
therein, after th^ expiration of four days from the filing of the decision • 
or report, and the service^ upon the attorney for the adverse party, of 
a copy thereof, and notice of the filing ; but not before. 

§ 1229. In an action to annul a marriage, or for a divorce or separa- in matri- 
tion, judgment cannot be taken, of course, upon a referee's report, as ^^Te^ 
prescribed in the last section, or where the reference was made, as pre- judgment 
scribed in section one thousand two hundred and fifteen of this act. deredVrdy 
Where a reference is made in such an action, the testimony, and the JjJ^^® 
other proceedings upon the reference, must be certified to the court, 
by the referee, with his report ; and judgment must be rendered by 
the court. 

§ 1230. In a case, not provided for in the foregoing sections of this Fin&i judg- 
article, where the decision, upon a trial by the court, without a jury, Sedsionor 
or the report, upon a trial by a referee, directs an interlocutory judg- report 
ment to be entered, and the party afterwards becomes entitled to a f^eriocif- 
final judgment, an application for the latter may be made, as upon a ^^J^^^' 
motion. And where an interlocutory judgment, or a final judgment * 
requires the appointment of a referee, to do any act thereunder, the 
referee must be appointed by the court, upon motion, except as other- 
! wise prescribed in the next section. 

- § 1231. In an action triable by the court, an interlocutory judgment, id.; how 
rendered upon a default in appearing or pleading, or pursuant to the SfenV'en?* 
direction contained in a decisioti or report, may state the substance of ***r?i*^?*^ 
the final judgment, to which the party will be entitled. It may also certam 
direct, that the final judgment be settled by a judge, or a referee. In *^^®^- 
that case, final judgment shall not be entered, until a settlement 
thereof, subscribed by the judge or referee, is filed. Where an inter- 
locutory judgment awards costs, they may be awarded generally, with- 
out specifying the amount thereof. Where the final judgment is 
directed to be settled, and the cdsts have not been taxed, when the 
settlement thereof is filed, a blank for the amount of the costs must be 
left in the settlement ; and the costs must be taxed, and the blank 
filled up accordingly, by the clerk, when the final judgment is 
entered. 

§ 1232. Where a reference, or a writ of inquiry, directed as pre- interiocu- 
scribed in section one thousand and fifteen, or section one thousand ^^Jq Jr^f^I 
two hundred and fifteen of this act, has been executed, either party guisition; 
may apply for an order, directing a new hearing, or a new writ of vfewel. 
inquiry, upon proof, by aflBldavit, that error was committed, to his pre- 
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JUDGMENT-ftOLL. 



[chap 
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upon a gpe- 
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Clerk to 
keep jndff- 
meotbook; 
Judgment 
to be en- 
tered 
therein. 



Judgrment- 
I'oU to be 
filed; of 
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Id.; by 
whom pre- 
pared. 



Time of 
filing judg- 
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When a 
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may be en- 
forced by 
execution. 



When a 
Judgment 



judice, upon the hearing, or in the report, or upon tlie execution of 
the vrrit, or in the inquisition. In a proper case, the application may 
be granted, after judgment has been entered. In that case, the judg- 
ment may be set aside, either then or after the new hearing, or the 
execution of the new writ, as justice requires. 

§ 1233. A motion for judgment, upon a special verdict, may be made 
by either party ; and must, in the first instance, be heard and decided, 
at a term held by one judge. 

§ 1234. A motion for judgment, upon a verdict subject to the opinion 
of the court, may be made by either party ; and must be heard and 
decided at the general term. 

§ 1235. Where final judgment is rendered for a sum of money, 
awarded by a verdict, report, or decision, interest upon the sum 
awarded, from the time when the verdict was rendered, or the report 
or decision was made, to the time of entering judgment, must be com- 
puted by the clerk, added to the sum awarded, and included in the 
amount of the judgment. 

§ 1236. The clerk must keep, among the records of the court, a book 
for the entry of judgments, styled the "judgment-book." Each inter- 
locutory or final judgment must be "entered in the judgment-book, and 
attested by the signature of the clerk ; who must note, in the margin 
of the entry, the day and year of entering it. It must specify clearly 
the relief granted, or other determination of the action, or of the issue. 

§ 1237. The clerk, upon entering final judgment, must immediately 
file the judgment-roll ; which must consist, except where special pro- 
vision is otherwise made by law, of the following papers : the summons ; 
the pleadings, or copies thereof ; a certified copy of the final judgment, 
and also of the interlocutory judgment, if any; and each paper on 
file, or a copy thereof, and a copy of each order, which in any way 
involves the merits, or necessarily affects the judgment. If judgment 
is taken by default, the judgment-roll must also contain the papers 
required to be filed, upon so taking judgment, or upon making appli- 
cation therefor ; together with any report, decision, or writ of inquiry, 
and return thereto. If judgment is taken after a trial, the judgment- 
roll must contain the verdict, report, or decision ; each offer, if any, 
made as prescribed in this act ; and each notice of exceptions or case, 
then on file. 

§ 1238. The judgment-roll must be prepared, and furnished to the 
clerk, by the attorney, for the party, at whose instance the final judg- 
ment is entered ; except that the clerk must attach thereto the neces- 
sary original papers, on file. But the clerk may, at his option, make 
up the entire judgment-roll. 

§ 1239. The clerk must make a minute, upon the back of each judg- 
ment-roll, tiled in his office, of the time of tiling it, specifying the year, 
month, day, hour, and minute. A proceeding to enforce or collect a 
final judgment, cannot be taken, until the judgment-roll is filed. 

§ 1240. In either of the following cases, a final judgment may be 
enforced by execution : 

1. Where it is for a sum of money, in favor of either party ; or directs 
the payment of a sum of money. 

2. Where it is in faver of the plaintiff, in an action of ejectment, or 
for dower. 

3. In an action to recover a chattel, where it awards a chattel to 
either party. 

§ 1241. In either of the following cases, a judgment may be enforced, 
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CHAP. XI.] DOCKETING A JUDGMENT. §§ 124 2-1244. 

by serving a certified copy thereof^ upon the party against whom it is ^ * * 
rendered, or the officer or person, who is required thereby, or by law, Srced^by*' 
to obey it ; and, if he refuses or wilfully neglects to obey it, by pun- {JJ^n^Jor 
ishing him for a contempt of the court : , disobeying 

1. Where the judgment is final, and cannot be enforced by execu- **• 
tion, as prescribed in the last section. 

2. Where the judgment is final, and part of it cannot be enforced 
by execution, as prescribed in the last section ; in which case, the part 
or parts, which cannot be so enforced, may be enforced as prescribed 
in this section. 

3. Where the judgment is interlocutory, and requires a party to do, 
or to refrain from doing, an act ; except in a case specified in the next 
subdivision. 

4. Where the judgment requires the payment of money into court, 
or to an officer of the court ; except where the money is due upon a 
contract, express or implied, or as damages for non-performance of a 
contract. In a case specified in this subdivision, if the judgment is 
final, it may be*enforced, as prescribed in this section, either simulta- 
neously with, or before or after the issuing of an execution thereupon, 
as the court directs. 

§ 1242. Except where special provision is otherwise made by law. Real prop- 
real property, adjudged to be sold, must be sold in the county where fjjj; ^^, 
it is situated, by the sheriff of the county, or by a referee, appointed ffect of con- 
by the court for that purpose, who must execute a conveyance to the ^®y®^®®- 
purchaser. The conveyance is effectual, to pass the right, title, or 
interest of a party, adjudged to be sold. 

§ 1243. Where a referee is appointed by the court, to sell real prop- security 
erty, the court may, and, if a party interested in the application of the gP°j.eferee 
proceeds so requires, it must provide, either for his giving such security, 
as the court deems just, for the proper application of the money received 
upon the sale : or for the payment thereof by the purchaser, directly 
to the person or persons entitled thereto, or their attorneys ; or for 
depositing the proceeds in a bank or trust company, to be drawn out 
only upon the special direction of the court. 

§ 1244. A conveyance of property, sold by virtue of an execution, or convey, 
sold by a sheriff, referee, or other person, pursuant to a judgment, *^^ ^'^j^ 
directing the sale of the right, title, or interest, of a particular party or of party. ^ 
pao'ties, must distinctly state, in the granting clause thereof, whose 
right, title, or* interest was sold, and is conveyed, without naming, in 
that clause, any of the other parties to the action ; otherwise, the pur- 
chaser is not bound to accept the conveyance, and the officer executing 
it is liable for the damages, which the purchaser sustains by the omis- 
sion, whether he accepts or refuses to accept it. 



ARTICLE THIRD. 

DoGKBTiKa A Judombitt; Effbct)^ thbrbof as a Libn ufof real Propbrtt; 

SUSFBNDIira AKD DlfiCHABaiKG THB IlASS \ SATISFACTIOIT AND ASSIQNMBNT OF A 
jDDaMBlTT. 

Sbction 1245. Certain clerks to keep docket-books. 

1246. Id.; to docket judg'ments. 

1247. Filing transciipts, and docketing judgments thereon. 
1248 Penalty for clerk's neglect. 

1249. Dockets to be public. 
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DOCKETING A JUDGMENT. 
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[CHA^ XL 

1250. Jvidgmetxt not to be a lien until docketed. 

1251. Real property boond fur ten years by a judgment thoB d 
1^2. Real property may be levied upon after ten years. 

1253. Land held nnder contract not boond by judgment. 

1254. Preference of mortgages for pnrcbase money « 

1255. Certain time not to be included in the ten years. 

1256. Court may order Hen of judgment to be subtended iqioa 
1^7. Fran what time order suspends the lien. 

1258. How lien suspended in any other county. 

1259. When and how lien restored. 

1260. Docket of judgment, how cancelled. 

1261. Satisfaction-piece to be given on payment of judgment. 

1262. Assignor must acknowl^ige assignment. 

1263. Assignee who is a receiver, etc., may file notice. 

1264. Entry in docket, upon return of execution satisfied. 

1265. Id.; where execution returned unsatisfied. 

1266. SherifiT to give copy of satisfied execution ; clerk to enter saferfartiiwi 

1267. Docket ; when to be discharged and cancelled. 

1268. Discharge of a judgment against a bankrupt. 

1269. Power of courts respecting docket. 

1270. Clerk to file and note assignmeDt of judgment. 

1271. Judgments of United States courts may be docketed. 

1272. To what judgments and executions this article applies. 

§ 1245. Each coanty clerk, each clerk of a snperior city court, and 
the clerk of the marine court of the city of New- York, must keep one 
or more books, ruled in columns, convenient for making the entries, 
prescribed in the next section ; in which he must docket, in its regular 
order and according to its priority, each judgment, which he is required 
by this article to docket. The expense of procuring a new book, when 
necessary, is a county charge. 

§ 1246. Each clerk, specified in the last section, must, when he files 
a judgment-roll, upon a judgment, rendered in a court of which he is 
clerk, docket the judgment, by entering, in the proper docket-book, 
the following particulars, under the initial letter of the surname of the 
judgment debtor, in its alphabetical order : 

1. The name, at length, of the judgment debtor; and also his resi- 
dence, title, and trade or profession, if any of them are stated in the 
judgment. 

2. The name of the par*y, in whose favor the judgment was rendered. 

3. The sum, recovered or directed to be paid, in figures. 

4. The day, houir, and minute, when the judgment-roll was filed. 

6. The day, hour, and minute, when the judgment was docketed in 
his office. 

6. The court in which the judgment was rendered, and if it was ren- 
dered in the supreme court, the county where the judgment-roll is tiled. 

7. The name of the attorney for the party recovering the judgment. 
If there are two or more judgment debtors, those entries must be 

repeated, under the initial letter of the surname of each. 

§ 1247. A clerk, with whom a judgment-roll is filed, upon a judgment 
docketed as preecribed in the last section, must furnish, to any person 
applying therefor, and paying the fees allowed by law, one or more 
transcripts of the docket of the judgment, attested by his signature. 
A county clerk, to whom such a transcript is presented, must, upon 
payment of his fees therefor, immediately file it, and docket the judg- 
ment, as prescribed in the last section, in the appropriate docket-book, 
kept in his office. 

§ 1248. A clerk who omits, as soon as practicable, to docket a judg- 
ment required to be docketed, or to furnish a transcript of a judgment, 
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CHAP. XI.] LIEN OF A JUDGMENT. §§12 49-1256. 

SO docketed in his oflSce, as prescribed in the last two sections, forfeits, 
to the person aggrieved, two hundred and fifty dollars, in addition to 
the damages sustained by reason of the omission. 

§ 1249. A docket-book, kept by a clerk, must be kept open, during Dockets to 
the business hours fixed by law, for search and examination by any ^® p^^^®- 
person. 

§ 1250. A judgment, required to be docketed, as prescribed in this Judgment 
article, neither affects real property or chattels real, nor is entitled toj-gn^^t^* 
a preference, until the judgment-roll is filed, and the judgment docketed, 
docketed. 

§ 1251. Except as otherwise specially prescribed by law, a judgment, Real prop- 
hereafter rendered, which is docketed in a county clerk^s office, as pre- for^n^"** 
scribed in this article, binds, and is a charge upon, for ten years after V^^^^ ^y * 
filing the judgment-roll, and no longer, the real properly and chattels thus dock- 
real in that county, which the judgment debtor has, at the time of so ®^^* 
docketing it, or which he acquires at any time afterwards, and within 
the ten years* 

§ 1252. When ten years after filing the judgment-roll have expired, ^^1;*^^^^^' 
real property or a chattel real, which the judgment debtor, or real pro- be levied 
perty which a person, deriving his right or title thereto, as the heir or ^^y^!^^ 
devisee of the judgment debtor, then has, in any county, may be levied 
upon, by virtue of an execution against property, issued to the sheriff 
of that county, upon a judgment hereafter rendered, by filing, with the 
clerk of that county, a notice, subscribed by the sheriff, describing the 
judgment, the execution, and the property levied upon; and, if the 
interest levied upon is that of an heir or devisee, specifying that fact, 
and the name of the heir or devisee. The notice must be recorded and 
indexed by the clerk, as a notice of the pendency of an action. • For 
that purpose, the judgment debtor, or his heir or devisee, named in the 
notice, is regarded as a party to an action. The judgment binds, and 
becomes a charge upon, the right and title thus levied upon, of the 
judgment debtor, or of his heir or devisee, as the case may be, only 
from the time of recording and indexing the notice, and until the exe- 
cution is set aside, or returned. 

§ 1253. The interest of a person, holding a contract for the purchase i^ajd held 
of real property, is not bound by the docketing of a judgment ; and tract not*^ 
cannot be levied upon or sold, by virtue of an execution issued upon a Pu^f^gnl 
judgment. 

§ 1254. Where real property is sold and conveyed, and, at the same Preference 
time, a mortgage thereupon is given by the purchaser, to secure the gl^8?or 
payment of the whole or a part of the purchase-money, the lien of the purchase- 
mortgage, upon that real property, is .superior to the lien of a previous ^^^^^' 
judgment against the purchaser. 

§ 1255. The time, during which a judgment creditor is stayed, by an Certain 
injunction or other order, or by the operation of an appeal, or by express beinciuded 
provision of law, from enforcing a judgment, is not a part of the ten in J^ ^^^ 
years, to which the lien of a judgment is limited by this article. But ^^*"* 
this section does not extend the time of the lien, as against a purchaser, 
creditor, or mortgagee in good faith. 

§ 1256. Where an appeal from a judgment has been perfected, and Court may 
an undertaking has been given, sufficient to entitle the appellant to a of judg-^*^ 
stay of the execution of the judgment, without an order for that pur- J^gpeJ^JJf 
pose, the court in which the judgment was recovered^ niay, in its dis- upon ap- 
cretion and upon such terms as justice requires, make an order, upon ^®*^' 
notice to the attorney for the respondent, and to the sureties in the 
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undertaking, exempting from the lien of the judgment, as against 
judgment creditors, and purchasers and mortgagees in good faith, the 
real property or chattels real, upon which the judgment is a lien, or a 
portion thereof, speciUcally described in the order. If aU the property, 
subject to the lien, is so exempted, the order must direct the clerk, in 
whose office the judgment-roll is filed, to make an entry, on the docket 
of the judgment, in each place where it appears in the docket-book, 
substantially as follows: "Lien suspended upon appeal. See order 
entered " ; adding the proper date. If a portion only is exempted, the 
order must direct the clerk to make, in like manner, an entry, substan- 
tially as follows : " Lien partially suspended upon appeal. See order 
entered "; adding the proper date. The .clerk must, when he files the 
motion papers, and enters the order, make the entry or entries in the 
docket-book, as required by the order. 

§ 1257. Where an order is made, as prescribed in the last section, by 
the supreme court or by a county court, it operates as a suspension of 
the lien upon property situated in the county, where the judgment-roll 
is filed, from the time when the order is entered, and the proper entry 
made in the docket-book. If the property exempted is situated in 
another county, or if the order was made by a court, other than the 
supreme court or a county court, the order operates as a suspension, 
from the time, when the proper entry is made in the docket-book, kept 
by the clerk of that county, as prescribed in the next section. 

§ 1258. The clerk, with whom the order is entered, must, upon pay- 
ment of his fees therefor, furnish to the party who obtained the order, 
one or more transcripts, attested by his signature, of the docket of the 
judgment, including the entry made upon the docket. A county clerk, 
in whose office the judgment is docketed, must, upon payment of his 
fees therefor, immediately file such a transcript ; and make an entry 
upon the docket of the judgment, in each place where it appears in his 
docket-book, substantially as follows: "Lien suspended", or, "Lien 
partially suspended", according to the entry upon the original docket, 
and also, "See transcript filed ; adding the proper date. 

§ 1259. At any time after a judgment, which has ceased to be a lien, 
as prescribed in the last three sections, is affiirmed, or the appeal 
therefrom is dismissed, the lien thereof may be restored, as follows : 

1. The clerk, in whose office the judgment of affirmance, or the order 
dismissing the appeal, is entered, must, upon the request of the judg- 
ment creditor, docket the judgment anew, as it was originally docketed, 
but in the order of priority of the new docket ; and he must write 
upon the new docket, the words, " Lien restored by redocket"; adding 
the date of redocketing. 

2. A transcript of the new docket must be furnished to a county 
clerk, in whose office an entry of the suspension of the lien has been 
made, as prescribed in the last two sections ; and thereupon the judg- 
ment must be docketed by him anew, in the order of the priority of 
the new docket. The clerk who so redockets the judgment, must make 
an entry upon the new docket, substantially as follows : " Lien restored 
by redocket. See transcript filed " ; adding the date of redocketing in 
his county. 

The lien of the judgment is thereupon restored, for the unexpired 
period thereof, as if the order had not been made ; but with like effect 
only,. as against judgment creditors, purchasers, and mortgagees in 
good faith, as if the judgment had then been first docketed. 

§ 1260. The docket of a judgment must be cancelled and discharged 
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CHAP. XI.] SATISFACTION OP A JUDGMENT. §§ 12 61-1263. 

» I. II ■ ■Ml^ll 

Aurr s 
by the clerk, in whose office the judgment-roll is filed, upon filing with j^^,^ ^ 

him a satisfaction-piece, describing the judgment, and executed as ceued. 

follows : 

1. Except as otherwise prescribed in the next subdivision, the satis- 
faction-piece must be executed by the party, in whose favor the judg- 
ment was rendered, oi* his executor or administrator ; or, if it is made 
within two years after the filing of the judgment-roll, by the attorney 
of record of the party. But where the authority of the attorney has 
been revoked, a satisfaction by him is not conclusive, against the 
person entitled to enforce the judgment, in respect to a person, who 
had actual notice of the revocation, before a payment on the judgment 
was made, or a purchase of property bound thereby was effected. 

2. If an assignment of the judgment, executed by the party in 
whose favor it was rendered, or his executor or administrator, has been 
filed in the clerk's office, the satisfaction-piece must be executed by the 
person, who appears, from the assignment, or from the last of the sub- 
sequent assignments, if any, so filed, showing a continuous chain of 
title, to be the owner of the judgment ; or by his executor or adminis- 
trator. 

3. If the satisfaction-piece is executed by an attorney in fact, in 
behalf of a person authorized to execute it, other than the attorney 
df record, an instrument, containing a power to acknowledge the satis- 
faction, must be filed with the satisfaction-piece, unless it has been 
recorded, in the proper book for recording deeds, in that or another 
county ; in which case, the satisfaction-piece must refer to the record, 
and the clerk may, for his own indemnity, require evidence of a record 
remaining in another office. 

The execution of each satisfaction-piece or power of attorney must 
be acknowledged, before the clerk, or his deputy, and certified by him 
thereupon ; or it must be acknowledged or proved, and certified, in 
like manner as a deed to be recorded in the county where it is filed. 

§ 1261. The person, entitled to enforce a judgment, must execute, and 1*^®^^^^ 
acknowledge before the proper officer, a satisfaction-piece thereof, at to^Tbe^^ven 
the request of the judgment debtor, or of a person interested in prop- JJ^^^Jf 
erty bound by the judgment, upon presentation of a satisfaction-piece, judgment. 
and payment of the sum due upon the judgment, and the fees allowed 
by law for taking the acknowledgment of a deed. 

§ 1262. A person, who has heretofore executed, or hereafter executes. Assignor 
a written assignment of a judgment, owned by him, without acknowl- ^no^iedge 
edging the executed* thereof, before an officer authorized to take the assign- 
acknowledgment of a deed, must so acknowledge it, at the request of ^^^^' 
his assignee, or of a subsequent assignee thereof, or' of the judgment 
debtor, upon presentation of the assignment, and payment of the offi- 
cer's fees. 

§ 1263« A resident of the State, or a person having an office within Assi^ee 
the State, for the regular transaction of business, in person, who receive?, 
becomes the owner of a judgment, by virtue of a general assignment ^•* "J*y 
for the benefit of creditors, or of an appointment as a receiver, or 
trustee or assignee of an insolvent debtor or bankrupt, may file with 
the clerk, in whose office the judgment-roll is filed, a notice of the 
assignment, or of his appointment, and of his ownership of the judg- 
ment. The notice must be subscribed by him, adding to his signature 
his place of « residence, and also, if he resides without the State, his 

• So in the original. 
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office address. A notice so filed has the same force and effect, for the 
purposes of this article, as if it was an assignment of the judgment. 
doSwt** 8 1264. Where an execution is returned, wholly or partly satisfied, 
upon ro- the clcrk must make an entry of the satisfaction, or partial satisfac- 
SS<m «t?' *^^^» ^" *^® docket of the judgment, upon which it was issued. There- 
isiied. npon the judgment is deemed satisfied, to the extent of the amount 

returned as collected, unless the return is vacated by the court, 
execotion^ ^ 1265. Where an execution is returned wholly unsatisfied, the clerk 
retarned must immediately make, in the docket of the judgment, upon which it 
ansatwiied. y^g^ issued, an entry of the fact, stating the time when the execution 

was returned. 
Sheriff to § 1266. A sheriff, upon being paid the full amount due upon an exe- 
orti&SsSed cution in his hands, must immediately indorse thereupon a return of 
cierk^toen- Satisfaction thereof. He must also deliver, to the person making th*e 
tersaUafac- payment, upon the latter's request, and payment of the fees allowed 
^^^ by law therefor, a certified copy of the execution, and of the return of 

satisfaction thereupon ; which may be filed with the clerk of the same 
county, who must thereupon cancel and discharge the docket of the 
judgment, as if the judgment-roll was filed in his office, and the execu- 
tion was returned to him, as satisfied. But this section does not exon- 
erate the sheriff, from his duty to return the execution, to the clerk 
with whom the judgment-roll is filed, 
when U) be ^ 1267. The clerk of a county, with whojn a judgment has been 
discharged docketed, must cancel and discharge the docket thereof, upon the 
luid cancel- ftijn^, with him, of a certificate of the clerk, with whom the judgment- 
roll IS filed, showing that the judgment has been reversed, vacated, or 
satisfied of record ; or the certificate of the clerk of the county, with 
whom a copy of an execution, and of a return of satisfaction thereupon, 
have been tiled, as prescribed in the last section, showing that they 
have been so filed, and the docket cancelled and discharged accordingly, 
of a^idl* § 1268. At any time after two years have elapsed, since a bankrupt 
raent was discharged from his debts, pursuant to the acts of Congress relating 

bSkxapt, ^ bankruptcy, he may apply, upon proof of his discharge, to the court 
in which a judgment was rendered against him,jfor an order, directing 
the judgment to be cancelled and discharged of record. If it appears 
that he has been discharged from the payment of that judgment, an 
order must be made accordingly ; and thereupon the clerk must cancel 
and discharge the docket thereof, as if the proper satisfaction-piece of 
the judgment was filed. Notice of the application, accompanied with 
copies of the papers upon which it is made, must be given to the judg- 
ment creditor, unless his written consent to the granting of the order, 
with satisfactory proof of the execution thereof, and, if he is not the 
party in whose favor the judgment was rendered, that he is the owner 
thereof, is presented to the court, upon the application. 
Power of g 1269. A court of record has the same power and jurisdiotion, con- 
epeoting ' ceming the docket of its judgments, kept by a county clerk, which it 
oocket. jja^ concerning the docket, kept by its own clerk. It may direct that 
such a docket be amended; or that- its judgment, there docketed, be 
docketed nunc pro tunc, 
and^nowai^ § 1270. Upon the presentation, to the clerk of a court of record, of an 
signmont of assignment of a judgment, entered in his office, executed by a person 
judgment, entitled to satisfy the judgment, as prescribed in section one thousand 
two hundred and sixty of this act, and otherwise executed* as prescribed 
in that section, with respect to a satisfaction-piece, and upon payment 
of the fees, allowed by law, for filing a transcript, and docketing a 
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AH>T. 1. 

judgment thereupon, the clerk must forthwith file the assignment in 
his office, and make, upon the docket of the judgment, an entry of the 
fact, and of the day of filing : or, if he keeps a separate book for the 
entry of assignments of judgments, an entry, referring to the page of 
the book, where the filing of the assignment is noted. 

§ 1271. A transcript of a judgment, rendered, within the State, by judgmenu 
a court of the United States, duly certified by the clerk of that €ourt, sSs^^ 
may be filed with a county clerk ; who must docket it, as if it had cdutsmay 
been rendered by the supreme court of the Statel efed?*^ 

§ 1272. This article applies only to a judgment, wholly or partly for to what 
a sum of money, or directing the payment of a sum of money ; and to ^^^xecu- 
an execution issued upon such a judgment. - tions this 

airtici6 sup' 
plies. 



TITLE II. 

Judgments taken without process. 

Abticlb 1. Confession of judgment. 

2. Submission of a contix)versy, upon facts admitted. 



ARTICLE FIKST. 

Ck)NFB0SIOir OF JXTBGMBNT. 

SBcnoN 1273. Judgment may be confessed. Married woman may confess. 

1274. Statement ; form thereof. 

1275. Statement to be filed, and judgment entered. 

1276. Judgment-roll ; docketing and enforcing the judgment. 

1277. Execution, where the judgment is not all due. 

1278. Confession by one of sevei-al joint debtors. 

§ 1273. A judgment by confession may be entered, without action, judgment 
either for money due qr to become due, or to secure a person against ^g^*^^^' 
contingent liability in behalf of the defendant, or both, as prescribed Married 
in this article. A married woman may confess such a ju^^ent, 9^ Say^on- 
if she was single. fess. 

§ 1274. A written statement must be made, and signed by the defend- statement ; 
ant, to the following effect : Sf"" ^^^^' 

1. It must state the sum, for which judgment may be entered, and 
authorize the entry of judgment therefor. 

2. If the judgment to be confessed is for money due or to become 
due, it must state concisely the facts, out of which the debt arose ; and 
must show, that the sum confessed therefor is . justly due, or to become 
due. 

3. If the judgment to be confessed is for the purpose of securing the 
plaintiff, against a contingent liability, it must state concisely the facts, 
constituting the liability; and must show, that the sum confessed 
therefor does not exceed the amount of the liability. 

The statement must be verified by the oath of the defendant, to the 
effect, that the matters of fact therein set forth are true. 
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TITLE 2 

statem nt ^ 1275. At any time within three years after the statement is verified, 
to be filed, it may be filed with a county clerk, or with the clerk of a superior city 
meat^'S court, or, where the sum, for which judgment is confessed, does-not 
tered. exceed two thousand dollars, exclusive of interest from the time of 
making the statement, with the clerk of the marine court of the city 
of New- York. Thereupon the clerk must enter, in like manner as a 
judgment is entered in an action, a judgment for the sum confessed, 
with costs, which he must tax, to the amount of fifteen dollars, besides 
disbursements taxable in an action. If the statement is filed with a 
county clerk, the judgment must be entered in the supreme court ; if it 
is filed with the clerk of another court, specified in this section, tho 
judgment must be entered in the court of which he is clerk. But a 
ju^ment shall not be entered upon such a statement, after the defend- 
ant's death, 
rou^cl* ^ 1276. The clerk, immediately after entering the judgment, must 
eting and attach together and file the statement, as verified, and a certified copy 
the^ud^ of the judgment, which constitute the judgment-roll. The judgment 
ment. may be docketed, and enforced against property, in the same manner, 
and with the same effect, as a judgment in an action, rendered in the 
same court ; and each provision of law, relating to a judgment in an 
action, and the proceedings subsequent thereto, apply to a judgment 
thus taken, 
where^he* § 1277. Where the debt, for which the judgment is rendered, is not 
judgment all due, execution may -be issued, upon the judgment, for the collection 
due?* ^ 0^ ^^® sum which has become due. The execution must be in the form, 
prescribed by law, for an execution upon a judgment for the full amount 
recovered ; but the person, whose name is subscribed to it, must in- 
dorse thereupon a direction to the sheriff, to collect only the sum due, 
stating the amount thereof, with interest thereon,, and the costs of the 
judgment. Notwithstanding the issuing and collection of such an ex- 
ecution, the judgment shall remain, as security for the sum or sums to 
become due, after the execution is issued. When a further sum be- 
comes due, an execution may, in like manner, be issued for. the collec- 
tion thereof ; and successive executions may be issued, as further suras 
become due. 
Confession § 1278. One or more joint debtors may confess a judgment for a joint 
several*^ debt, due or to become due. Where all the joint debtors do not unite 
johitdebt- in tiiQ confession, the judgment must be entered and enforced against 
those only who confessed it ; and it is not a bar to an action against all 
the joint debtors, upon the same demand. 



ARTICLE SECOND. 

Submission of a Controvbbst, upon Facts admittbd. 

Sbction 1279. Controversy, bow submitted without process. 

* 1280. Papers to be filed ; controversy thereupon becomes an action. 
. 1281. Subsequent proceedings regulated. 

fy ''foT''" § 1279. The parties to a question in difference, which might be the 
submitted subject of an action, being of full age, may agree upon a case, con- 
process, taining a statement of the facts, upon which the controversy depends ; 
and may present a written submission thereof to a court of record, 
which would have jurisdiction of an action, brought for the same cause 
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TITLE 8 

The case must be accompanied with the affidavit of one of the parties, 
to the effect, that the controversy is real ; and that the submission is 
made in good faith, for the purpose pf determining the rights of the 
parties. The submission must be acknowledged or proved, and cer- 
tified, in like manner as a deed, to be recorded in the county where 
it is filed. 

§ 1280. The case, submission, and affidavit, must be filed in the office Papers to 
of the clerk of the court, to which the submission is made. If the sub- conS^oyer- 
mission is made to the supreme court, they must be filed in the office »y there- 
of the county clerk, if any, specified in the submission ; if no county cumes an 
clerk is so specified, they may be filed in the office of any county clerk, action. 
The filing is a presentation of the submission ; and thenceforth the 
controversy becomes an action ; and each provision of law, relating to 
a proceeding in an action, applies to the subsequent proceedings therein,- 
except as otherwise prescribed in the next section. 

§ 1281. An order of arrest, an injunction, or a warrant of attachment. Subsequent 
cannot be granted in such an action : the costs thereof are always in S^regu- 
the discretion of the court, but costs cannot be taxed, for any proceed- ^^^^^ 
ings before notice of trial : the action must be tried by the court, 
upon the case alone : and the case, submission, affidavit, and a certified 
copy of the judgment, and of any order or paper, necessarily affecting 
the judgment, constitute the judgment-roll. If the action is in the 
supreme court, a superior city court, or the marine court of the city of 
New- York, it must be tried, and judgment rendered, at the general 
term. If the statement of facts, contained in the case, is not sufficient 
to enable the court to render judgment, an order must be made dis- 
missing the submission, without costs to either party ; unless the couVt 
permits the parties, or, in a proper case, their representatives, to file an 
additional statement, which it may do, in its discretion, without preju- 
dice to the original statement. 



TITLE III. 

Vacating or setting aside a judgment^ for irregularity or error in facL • 

Sbgtion 1282. Motion to set aside judgment for irregularity ; when it may be 

heard. 

1283. Motion to set aside judgment for error in fact; when it may be 

made by party. 

1284. Id.; after a party's death. 

1285. Id.; by a person not a party. 

1286. Id.; wh^n several parties are entitled to move. 

1287. To whom notice of the motion must be given. 

1288. Id.; when real property recovered by the judgment has been con- 

veyed. 

1289. How notice given under this title.^ 

1290. Within what time motion to be made. - 

1291. Exceptions in cases of disability. 

1292. Restitution ; when directed. 

§ 1282. A motion to set aside a final judgment, for irregularity, shall Motion to 
not be heard, after the expiration of one year since the filing of the set aside 
judgment-roll ; unless notice thereof is given fqr a day within the year, {SrSegu. 
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TITLE! 3 

J. ' and either the hearing is adjourned, by one or more orders, until after 
when'it the expiration of the year ; or the term, for which it is thus noticed, is 
bew-d^^ not held. In the latter event, the motion may be re-noticed for, and 
heard at, the next term at which it can be made, held not less than ten 
days after the day, when the first term was appointed to be held. 
Motion to § 1283. A motion to set aside a final judgment, rendered in a court 
jud^ent of record, for error in fact, not arising upon the trial, may'be made by 
fact^^when ^^^ P^^ty against whom it is rendered ; or, if an execution has not been 
it may be issued thereon, and the judgment has not been wholly or partly satis- 
party.^^ fied or enforced, by the party in whose favor it is rendered. 
Id.; after § 1284. A like motion may be made, after the death of a party 
a party's entitled to make it, as prescribed in the last s'ection, by the following* 
persons : 

• 1. Where the judgment awards a sum of money, or a chattel, or an 
interest in real property, which is declared by law to be assets, the 
motion may be made by his executor or administrator. 

2. Where the judgment awards real property, or the possession 
thereof, or where the title to or an estate or interest in real property is 
determined or affected thereby, the motion may be made by the heir 
of the decedent, to whom the real property descended, or might have 
descended, or by the person to whom he devised it. 

3. Where the judgment is rendered against or in favor of two or 
more persons, the motion may be made, jointly, by the survivor, and 
the person who would have been entitled to make it, if the judgment 
had been rendered in favor of or against the decedent only. 

Id.; by a § 1285. A motion may be made, either before or after the death of 
nots?party. the defendant, by a person, who is not a party, to set aside, for error 
in fact, not arising upon the trial, a judgment, rendered in an action 
against a tenant for life, or for years, awarding real property, or the 
possession of real proper^, in which the person making the motion has 
an estate, or interest, in reversion or remainder. 
Id.; when § 1286. Where two or more persons are entitled to move to set aside 
^ parties are ^ judgment, as prescribed in the last three sections, one or more of 
move^^ ^ them may move separately ; but, in that case, notice of the motion 
must be given to those who do not join therein, in like manner as if 
they were adverse parties- 
To whom § 1287. Notice of a motion to set aside a final judgment, for error in 
Sie m^otion fact, not arising upon the trial, must be given to the adverse party, or, 
Sven ^^ *^ ^^^^ ^^ ^^^ death, to each person who might have moved, as against 
the moving party, to set aside the judgment for the same cause, as pre- 
scribed in this title. Where the motion is made by the party against 
whom the judgment is rendered, or by his heir, devisee, executor, or 
administrator, service of the notice, upon the attorney of record for the 
party, in whose favor the judgment is rendered, has the like effect, as 
if it was served upon the party. 
Id.; when § 1288. Where the judgment awards real property, or the possession 
erfy?ecov. thereof, or where the title to, or an estate or interest in, real property 
fadffmen?^ is determined or affected thereby, and the real property, or estate or 
has been interest therein, has been conveyed, by the adverse party, more than 
conveyed. ^ig]j|; ^q.js before the hearing of the motion, notice of the motion must 
also be given to each actual occupant of the property, claiming under 
the conveyance. 
S^rn'un-*'^ § 1289. Notice must be given, in a case specified in this title, by per- 
Ser this sonal service of a written notice, or of an order to show cause why the 
^^^^' motion should not be granted ; or, if a person entitled to notice cannot, 
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with due diligence, be found within the State, in any manner which 
the court, or a judge thereof, directs in an order to show cause, or 
which the court directs in a subsequent order. 

§ 1290. A motion to set aside a final judgment, for error in fact, not ^jj^^^Jj^^ 
arising upon the trial, shall not be heard, except as specified in the next motion to 
section, after the expiration of two years since the filing of the judg- ^® ™*^®- 
ment-roU, unless notice thereof is given, for a day within the two years ; 
and either the hearing is adjourned, by one or more orders, until after 
the expiration of the two years; or the term, for which it is thus 
noticed, is not held. In the latter event, the motion may be re-noticed 
for, and heard at, the next term at which it can be made, held not less 
than ten days after the day, when the first term was appointed to be 
held. 

§ 1291. If the person, against whom the judgment is rendered, is, at ?**^®p^^^ 
the time of filing the judgment-roll, either disabmty. 

1. ^Within the age of twenty-one years; or 

2. Insane; or 

3. Imprisoned on a criminal charge, or in execution, upon conviction 
of a criminal offence, for a term less than for life ; 

The time of such a disability is not a part of the time, linuted by the 
last section ; except that the time, within which the motion may be 
heard, cannot be extended more than five years by such a disability, 
nor, in any case, more than one year after the disability ceases. 

§ 1292. Where a judgment is set aside for any cause, upon motion, Resiitu- 
the court may direct and enforce restitution, in like manner, with like. dSSctedf^ 
effect, and subject to the same conditions, as where a judgment is 
reversed Upon appeal. 
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CHAPTER XII. 

APPEALS. 
TITLE I.— General provisions, relating to the appeals provided 

FOR IN THIS CHAPTER. ^ 

TITLE II. — ^Appeal to the court op appeals. 

TITLE III. — ^Appeal to the supreme court from an inferior court. 

TITLE IV. — ^Appeal to the general term of the supreme cour^, or 

OF A SUPERIOR CITY COURT. 

TITLE V. — Appeal from a final determination in a sPEaAL pro- 
ceeding. 

TITLE I. 

. QeTieral praoisions, relating to the appeals provided for in this cJiapter. 

Sbotiok 1293. Writs of error abolished. 

1294. "When party may appeal. 

1295. Parties to appeal ; how designated. Title of cause. 

1296. When a pei*son entitled to become a party may appeal. 
\ 1297. Appeal when adverse party has died. 

1298. Proceedings, when party dies pending appeal. 

1299. Order of substitution. 
1800. Appeal, how taken. 

1301. When notice of appeal to specify interlocutory judgment, etc. 

1302. Proceedings, if attorney or party not found. 
1308. Defects in proceedings mav be supplied. 

1304. Order appealed from must be entered. Proceedings to compel entry. 

1305. Security may be waived. 

1306. Deposit, in lieu of undertaking. 

1307. Undertaking must be filed. • 

1308. New underSiking to be given, when sureties are insolvent, etc. 

1309. Action upon undei'taking, when not to be brought. 

1310. When Q.ppeal stays proceedings ; eftect thereof. 

1311. Levy upon personal property, when superseded by appeal. 

1312. Court may limit amount of security in certain cases. 

1313. No security necessaiy, on appeal by the people, etc. 

1314. Id., on appeal by municipal corporation. 

1315. Papers to be transmitted to appellate court. 

1316. Interlocutory judgment, or intermediate order, may be reviewed. 
13171 Judgment or order on appeal. 

1318. When no appeal lies from ludgment of reversal. 

1319. Mode of enforoing affirmed or modified judgment. 

1320. Id. ; as to order. 

1321. Mode of cancelling docket of reversed or modified judgment. 

1322. Id. ; when reversal, etc., was by court of appeals. 

1323. Restitution : when awarded. 
Writs of 

fsh^ed.*^^^' § 1293. The writ of error in a civil action or special proceeding has 

When par- been abolished. 

^ymay ap- g j294. A party aggrieved may appeal, in a case prescribed in this 
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TITIjE 1 

chapter, except where the judgment or order, of which he complains, 
was rendered or made upon his default. 

§ 1295. The party or person appealing is designated as the appel- Parties to 
lant, and the adverse party as the respondent. After an appeal is how desig- 
taken to another court, the name of the appellate court must be substi- 5?t*fe^*of 
tuted, for that of the court below, in the title of the action or special cause. • 
proceeding, and in any case, the name of the county, if it is mentioned, 
may be omitted ; otherwise the title shall not be changed, in conse- 
quence of the appeal. 

§ 1296. A person aggrieved, who is not a party, but Is entitled by When a 
law to be substituted, in place of a party; or who has acquired, since StfedVbe- 
the making of the order, or the rendering of the judgment appealed *^^^® J^^y 
from, an interest, which would have entitled him to be so substituted, appeal. 
if it had been previously acquired, may also appeal, as prescribed in 
this chapter, for an appeal by a party. But the appeal cannot be 
heard, until he has been substituted in place, of the party ; and if he 
unreasonably neglects to procure an order of substitution, the appeal 
may be dismissed, upon motion of the respondent. 

§ 1297. Where the adverse party has died, since the making of the -^-ppeid 
order, or the rendering of the judgment appealed from, or where the ^ile party 
judgment appealed from was rendered, after his death, in a case pre- has died, 
scribed by law, an appeal may be taken, as if hp was living ; but it 
cannot be heard, until the heir, devisee, executor, or administrator, as 
the ease requires, has been substituted as the respondent. In such a 
case, an undertaking required to perfect the appeal, or to stay the exe- 
cution of the judgment or order appealed from, must recite the fact of 
the adverse party's death ; and the undertaking enures, at^er substi- 
tution, to the benefit of the person substituted. 

§ 1298. Where either party to an appeal 4ies, before the appeal is Proceed- 
heard, if an order, substituting another person in his place, is not jJirtV^es! 
made, within three months after his death, the court, in which ^^^g J®°gai^ 
appeal is pending, may, in its discretion, make an order, requiring all 
persons interested in the decedent's estate, to show cause before it, 
why the judgment or order appealed from should not be reversed or 
affirmed, or the appeal dismissed, as the case requires. The order 
must specify a day, when cause is to be shown, which must be not less 
than six months after making the order ; and it must designate the 
mode of giving notice to the persons interested. Upon the return day 
of the order, or at a subsequent day, appointed by the court, if the 
proper person has not been substituted, the court, upon proof, by affi- 
davit, that notice has been given, as required by the order, may 
reverse or affirm the judgment or order appealed from, or dismiss the 
appeal, or make .such further order in the premises, as justice requires. 

§ 1299. Where the appeal is from one court to another, an applica- Order of 
tion for an order of substitution, as prescribed by the last three sections, tum.***^ 
must be made to the appellate court. Where personal service of notice 
of application for an order has been made, within the State, upon the 
proper representative of the decedent, an order of substitution may be 
made, upon the application of the surviving party. 

§ 1300. An appeal must be taken, by serving, upon the attorney for Appeal, 
the adverse party, as prescribed in article third of title sixth of chapter **^^ taken, 
eighth of this act, and upon the clerk, with whom the judgment or 
order appealed from is enteifed, by filing it in his office, a written 
notice, to the effect, that the appellant appeals from the judgment or 
order, or from a specified part thereof. 
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When no^ § 1301. Where the appeal is from a final judgment, or from a final 
tice of ap- Order in a special proceeding, and the appellant intends to bring up, 
cilv i^ter? ^^^ Toview thereupon, an interlocutory judgment, or an intermediate 
locutorj order, he must, in the notice of appeal, distinctly specify the inter- 
^n^gmen , JQ^jy^jy judgment, or intermediate order, to be reviewed. 
Proceed- § 1302. If the attorney for the adverse party is dead ; or if he has 
tomey or" ^^^ removed, and notice of the removal has been served upon the 
party not appellant's attorney, and another attorney has not been substituted in 
found. his place; or if, for any reason, service of a notice of appeal, upon the 
proper attorney for the adverse party, cannot, with due diligence^ be 
made within the State, the notice of appeal may be served upon the 
respondent, in the manner prescribed by law for serving it upon an. 
attorney. If personal service upon the respondent cannot, with due 
diligence, be so made within the State, the notice of appeal may be 
served upon him, and notice of the subsequent proceedings may be 
given to him, as directed by a judge of the court, in or to which the 
appeal is taken. 
prlSeed?"^ § 1303. Where the appellant, seasonably and in good faith, serves 
togs maybe the notice of appeal, either upon the clerk or upon the adverse party, 
BuppUed. ^y jjjg attorney, but omits, through mistake, inadvertence, or excusable 
neglect, to serve it upon the other, or to do any other act, necessary to 
perfect the appeal, or to stay the execution of the judgment or order 
appealed from ; the court, in or to which the appeal is taken, upon 
proof, by affidavit, of the facts, may, in its discretion, permit the 
omission to be supplied, or an amendment to be made, upon such 
terms as justice requires. 
Order ap. § 1304. An appeal cannot be taken from an order made by a judge, 
Fixmf must out of court. Until it is entered in the office of the proper clerk. Where 
Proceecu^' ®^^^ ^^ order has not been so entered, or the papers, upon which it 
ingstocom- was founded, have not been filed in the same clerk's office, the judge 
pel entry, ^j^^ made it, or, if he is absent, or unable or disqualified to act, a 
judge of the court, in or to which an appeal therefrom may be taken, 
must, upon the application of a party or other person, entitled to take 
such an appeal, make an order, requiring the omission to be supplied, 
within a specified time after service of a copy of the order made by 
him. Upon proof, by affidavit, that a copy of the latter order has 
been served, and that the omission has not been supplied, the same 
judge may make, upon notice, an order revoking and annulling the 
original order. The provisions of the last section but one apply to the 
service of an order, or a notice, as prescribed in this section. 
Security § 1306. An undertaking, which the appellant is required, by this 
waited, chapter, to give, or any other act which he is so required to do, for the 
security of the respondent, may be waived by the written consent of 
the respondent. 
Deposit, § 1306. Where the appellant is required, by this chapter, to give an 
u'nde^rtak. Undertaking, he may, in lieu thereof, deposit with the clerk, with 
^«' whom the judgment or order appealed from is entered, a sum of 

money, equal to the amount, for which the undertaking is required 
to be given. The deposit has the same eflFect, as filing the under- 
taking ; and notice that it has been made, has the same effect, as 
notice of the filing and service of a copy of the undertaking. The 
court, wherein the appeal is pending, may direct the mode, in which 
the money shall be kept and disposeaof, during the pendency, or after 
Undertak- the determination of the appeal, 
higmustbe g jj^g^y ^ undertaking, given as prescribed in this chapter, must 

252 



CHAP. XII.] APPEALS GENERALLY. §§ 13 08-1312. 

TITIjE 1 

be filed with the clerk, with whom the judgment or order appealed 
from is entered. i 

§ 1308. The court, in which the appeal is pending, upon satisfactory New un- 
proof, by affidavit, that since the execution of an undertakitig, given fobe*^^vwi, 
as prescribed in this chapter, one or more of the sureties therein have when sviie- 
become insolvent ; or that his or their circumstances have become so pre- solvent,"^ 
carious, the* there is reason to apprehend, that the undertaking is not etc. 
sufficient for the security of the respondent ; may make an order, re- 
quiring the appellant to file a new undertaking, and to serve a copy 
thereof, as required with respect to the original undertaking. If the 
appellant fails so to do, within twenty days after the service of a copy ' 
of the order, or such further time as the court allows, the appeal must 
be dismissed, or the order or judgment, from which the appeal is taken, 
must be executed, &.& if the original undertaking had not been given. 

§ 1B09. An action shall not be maintained, upon an undertaking, Action 
given upon an appeal, taken as prescribed in title third, fourth or lifth dertakinff, 
of this chapter, until ten days have expired, since the service, upon when not 
the attorney for the appellant, of a written notice of the entry of a brought, 
judgment or order, affirming the judgment or order appealed from, or 
dismissing the appeal. Where an appeal to the court of appeals, from 
that judgment or order, is perfected, and security is given thereupon, 
to stay the execution of the judgment or order appealed from, an action 
shall not be maintained upon the undertaking, given upon the preced- 
ing appeal, until after the final determination of the appeal to the 
court of appeals. 

§ 1310. Where an appeal has been perfected, as prescribed in this when ap- 
chapter, and the other acts, if any, required to be done, to stay the Jroceed^* 
execution of the judgment or order appealed from, have been done, ings; effect 
the appeal stays all proceedings to enforce the judgment or order ***e^®<*^- 
appealed from ; except that the court or judge, from whose determina- 
tion the appeal is taken, may proceed in any matter, included in the 
action or special proceeding, and not affected by the judgment or order 
appealed from, or not embraced within the appeal ; or may cause per- 
ishable property to be sold, pursuant to the judgment or order appealed 
from. The proceeds of such a sale must be paid, to abide the result 
of the appeal, into the court, from or in which the appeal is taken ; or, 
if it was taken as prescribed in title fifth of this chaptef, into the 
supreme court. 

§ 1311. Where an appeal, taken, from a final -judgment, to the court Levy upon 
of appeals, has been perfected, and the security, required to stay the property, 
execution of the judgment, has been given ; or where the security, ^**®°^^^/ 
given upon an appeal, taken from a final judgment of the supreme court, Sy^lpplai. 
a superior city court, a county court, or the marine court of the city of New- 
York, ia equal to that required to perfect an appeal to the court of ap- 
peals, and to stay the execution of the judgment ; the court, in which 
the judgment appealed from was rendered, may, in its discretion, and 
upon such terms as justice requires, make an order, upon notice to the 
respondeat, and the sureties in the undertaking, discharging a levy 
upon personal property, made by virtue of an execution, issued upon 
the judgment appealed from. But this section does not authorize the 
discharge of a levy, made by virtue of a warrant of attachment. 

§"1312. Where an appeal is taken, as prescribed in title second or court may 
fourth of this chapter, the court, in or from which the appeal is taken ; amount of 
or, where an appeal is taken as prescribed in title third or fifth of this security in 
chapter, the court, to which the appeal is taken ; may, in its discretion, cas^!^ 

*So in the original. 
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make an order, upon notice to the respondent, dispensing with or lim- 
iting the security, required to stay the execution of the judgment or 
order appealed from, as follows : 

1. Where the appellant is an executor, administrator, trustee, or 
other pers6n acting in another's right, the security may be dispensed 
with or limited, iv the discretion of the court. 

2. The aggregate sum, in which one or more undertakings are re- 
quired to be given, may be limited to not less than fifty thousand dol- 
lars, where it would otherwise exceed that sum. 

Nosecurity § 1313. Upon an appeal, taken by the people of the State, or by a 
on^'ap^eai State officer, pr board of State officers, the service of the notice of ap- 
pfe!*<ftS*^ peal perfects the appeal, and stays the execution of the judgment or 

order appealed from, without an undertaking, or other security. 
^^'*ib^ma ^ 1314. Upon an appeal, taken by a municipal corporation, the ser- 
nfcipaTcor^ vico of the notico of appeal perfects the appeal, and stays the execu- 
iToration. ^Jq^j ^f ^]j^ judgment or order appealed from, without an undertaking, 
or other security ; except that, where an appeal is taken, as prescribed 
in title second, third or fourth of this chapter, the court, in or from 
which the appeal is taken, may, in its discretion, require security to be 
given. In that case, the form, nature, and extent of the security, not 
exceeding that which is required in a like case, from a natural person, 
and the time and manner in which it must be given, must be pre- 
scribed by the order of the court ; and the mayor, comptroller, or coun- 
sel to the corporation, may execute, in behalf of the corporation, an 
undertaking, so required to be given, 
betrans^ § 1315. Where an appeal is taken from a final judgment, as pre- 
mitted to scribed in title second or third of this chapter, the appellant must, 
cSuiu^^ within twenty days after it is perfected, cause a certified copy of the 
notice of appeal, of the judgment-roll, and of a case or notice of excep- 
tions, if any, filed after the entry of judgment, to be transmitted to 
the appellate court, by the clerk, upon whom the notice of appeal was 
served. Where an appeal from sCn order, or a part of an order, is taken 
as prescribed in title second, third, or fifth of this chapter, the appel- 
lant must, within the same time, cause a certified copy of the notice 
of appeal, of the order, and of the papers upon which the order was 
founded, to be transmitted to the appellate court, by the same clerk. 
If the appellant fails so to do, the . respondent may cause those papers 
to be so transmitted ; and he is entitled to tax the expense thereof, as 
a disbursement, where he recovers costs. ^The clerk of the appellate 
court must file the papers so transmitted ; and, except where it is other- 
wise specially prescribed by law, the appeal must be heard upon them, 
^teriocu. § 1316. An appeal, taken from a final judgment, brii\gs up for 
inent,^o/ revicw, an interlocutory judgment, or an intermediate order, which is 
a^e^cmfw Specified in the notice of appeal, and necessarily aff'ects the final judg- 
maybere- ment ; and which has not already been reviewed, upon a separate 
viewed. appeal therefrom, by the court or the term of the court, to which the 
appeal from the final judgment is taken. The right to review an inter- 
locutory judgment, or an intermediate order, as prescribed in this sec- 
tion, is not affected by the expiration of the time, within which a 
separate appeal therefrom might have been taken, 
or order'^*n § 1317. Upon an appeal from a judgment or an order, the court, or 
appeal. the general term, to which the appeal is taken, may reverse or affirm, 
wholly or partly, or may modify, the judgment or order appealed from, 
and each interlocutory judgment or intermediate order, which it is 
authorized to review, as specified in the notice of appeal, and as to any 
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or all of the parties ; and it may, if necessary or proper, grant a new ^^^^^ ^* 
trial or hearing. A judgment, affirming wholly or partly a judgment, 
from which an appeal has been taken, shall not, expressly and in 
terms, award to the respondent, a sum of money, or other relief, which 
was awarded to him by the judgment so affirmed. 

§ 1318. Where a judgment, from which an appeal is taken, is when no 
reversed upon the appeal, and a new trial is granted, an appeal cannot rviFm^judg- 
be taken from the judgment of reversal; but upon an appeal from the ment of re- 
order granting a new trial, taken, as prescribed by law, the judgment ^^™ 
of reversal must also be reviewed. 

§ 1319. Where a judgment, from which an appeal has been taken. Mode of 
from one court to another, is wholly or partly affirmed, or is modified, ImJ^^'ed or 
upon the appeal, it must be enforced, by the court in which it was ren- modified 
dered, to the extent permitted by the determination of the appellate J^*^*^®"^ • 
court, as if the appeal therefrom had not been taken. 

§ 1320. Where a final order, from which an appeal has been taken, id.; as to 
from one court to another, as prescribed in title fifth of this chapter, is ^^^^' 
wholly or partly affirmed, or is modified, upon the appeal, the appellate 
court may enforce its order, or may direct the proceedings to be remit- 
ted, for that purpose, to the court below, or to the judge who made the 
order appealed from. 

§ 1321. Where a final judgment for a sum of money, or directing Mode of 
the payment of a sum of money, has been reversed, or has been affirmed dockeu>i^ 
as to part only of the sum, upon an appeal, taken as prescribed in title reversed or 
third or fourth of this chapter ; if an appeal to the court of appeals is ]Sd«inent. 
not taken and perfected, and the security requiredHo stay execution is 
not given, within ten days after the entry of the judgment upon the 
appeal, in the clerk's office where the judgment appealed from is 
entered, the clerk must make a minute of the reversal of the judgment, 
or of the amount to which it has been reduced, upon his docket-book, 
in each place, where the judgment is docketed. A transcript of the ' 
docket, as thus corrected, must be furnished by him, and may be filed 
in any county clerk's office, where the original judgment is docketed, 
as prescribed by law, with respect to the original docket; and there- 
upon the county clerk must correct his docket accordingly. The lien 
of a judgment, the docket of which is not corrected, as prescribed in 
this section, remains unaffected by the reversal or modification thereof, 
until the decision of the court of appeals, upon an appeal from the 
judgment reversing or modifying the same, or the expiration of the 
time to take such an appeal. 

§ 1322. Where a final judgment for a sum of money, or directing the id.; when 
payment of a sum of money, has been reversed, or affirmed as to part etc^'^^s 
only of the sum, upon an appeal to the court of appeals, the docket by court of 
may be corrected, as prescribed in the last section, at any time after *pp®®^- 
the remittitur has been filed in the court below. 

§ 1323. Where a final judgment or order is reversed or modified, Restitu- 
upon appeal, the appellate court, or the general term of the same court, awalded!" 
as the case may be, may make or compel' restitution of property or of a 
right, lost by means of the erroneous judgment or order ; but not so as 
to affect the title of a purchaser, in good faith and for value, of property 
sold, pursuant to a direction contained in the judgment, or by virtue of 
an execution issued thereupon. In the latter case, it may compel the 
value, or the purchase price, to be restored, or deposited to abide the 
event of the action, as justice requires. 
• 
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TITLE IL 

Appeal to the court of appeals. 

Sscrnov 1324. What appeals may be taken. 

1325. Limitation of time to appeaL 

1326. Security to perfect appeal. 

1327. Secunty to stay execution on judgment, etc., for money. 

1328. Id. ; on judgment, etc., for delivery of property. 

1329. Id. ; on judgment for a chattel. 

1330. Id. ; on judgment, etc., directing conveyance. 

1331. Id. ; on judgment, etc., for possession of real property. 

1332. Constioiction of the last five sections. * 

1333. The last six sections qualified. 

1334. -Undertakings may be in one instrument ; form and service thereof. 

1335. Exception to sureties ; josti^cation. 

1336. Appeal from final judgment rendered after affirmance of interlocutory 

judgment, or denial of motion for new tiial. 

1337. What questions are brought up for review. 

1338. When questions of fact to be reviewed. 

1339. When a case to be prepared, etc., for the appeal. 

^1*?^ ^ 1324. An appeal may be taken to the court of appeals, in a case 
Lo'tokeS^ where that court has jurisdiction, as prescribed in sections one hundred 

and ninety and one hundred and ninety-one of this act. 
of UrMfto** § 1325. An appeal to the court of appeals, from a final judgment, 
appeaL must be taken, within two years after final judgment is entered, upon 
the determination of the general term of the court below, and the judg- 
ment-roll filed. An appe.al to the court of appeals, from an order, must 
be taken within sixty days after service, upon the attorney for the 
appellant, of a copy of the order appealed from, and a written notice 
of the entry thereof, 
per^t^*^ § 1326. To render a notice of appeal, to the court of appeals, effect- 
appeaL ual, for any purpose, except in a case where it is specially prescribed 
by law, that security is not necessary, to perfect the appeal, the appel- 
lant must give a written undertaking, to the effect, that he will pay all 
costs and damages, which maybe awarded against him on the appeal, not 
exceeding five hundred dollars. The appeal is perfected, when such 
an undertaking is given and a copy thereof, with notice of the filing 
thereof, is served, as prescribed in this title. 
Security to § 1327. If the appeal is taken from a judgment for a sum of money, 
cSlon^on or ffom a judgment or order, directing the payment of a sum of money, 
etc*fo?** ^* ^^®® ^^^ ^^^y ^^® execution of the judgment or order, until the appel- 
moiiey. lant gives a written undertaking, to the effect, that if the judgment or 
order appeale4 from, or any part thereof, is affirmed, or the appeal is 
dismissed, he will pay the sum, recovered or directed to be paid, by 
the judgment or order, or the part thereof, as to which it is affirmed. 
But where the judgment or order directs the payment of money in 
fixed instalments, the undertaking must be to the effect, that the appel- 
lant will pay each instalment, which becomes payable, pending the 
appeal, or the part thereof as to which the judgment or order is affirmed, 
not exceeding a sum specified in the undertaking, which must be fixed 
by a judge of the court below. The court below may, at any time 
afterwards, upon satisfactory proof, by affidavit, that the sum so fixed 
IB insufficient in amount, make an order, requiring the appellant to give 
a further undertaking, to the same effect, in a sum and within a time, 

256 



CHAP. XII.] APPEAL TO COURT OF APPEALS. §§13 28-1335. 

specified in the order. A failure to comply with such an order has the 
same effect, as if no undertaking had been given, as prescribed in this 
section. 

§ 1328. If the appeal is taken from a judgment or order, directing id.; on 
the assignment or delivery of a document, or of personal property, it i^c.^lMie- 
does not stay the execution of the judgment or order, until the thing livery of 
directed to be assigned or delivered, is brought into the court below, or p^^p®^ ^* 
placed in the custody of an officer or receiver, designated by that court ; 
or the appellant gives a written undertaking as prescribed in the next 
section. 

§ 1329. If the appeal is taken from a judgment for the recovery of a w.; on 
chattel, it does not stay the execution of the judgment, until the appel- j^r achat- 
lant gives a written undertaking, in a sum fixed by the court below, or tei. 
a judge' thereof, to the effect that' the appellant will obey the direction 
of the appellate court, upon the appeal. 

§ 1330. If the appeal is taken from a judgment or order, directing w.; on 
the execution of a conveyance, or other instrument, it does not stay the i^c.TSreet- 
execution of the judgment or order, until the instrument is executed, ing con- 
and deposited with the clerk, with whom the judgment 'Or order is ^®y*^^®- 
entered, to abide the direction "of the appellate court. 

§ 1331. If the appeal is taken from a judgment, which entitles the id.; on 
respondent to the immediate possession of real property, or from a judg- ^"c. jfor^*' 
ment or order, directing the sale or the delivery of possession of real possession 
property, it does not stay the execution of the judgment or order, until propwty. 
the appellant gives a written undertaking, to the effect that he will 
not, while in possession of the property, commit, or suffer to be com- 
mitted, any waste thereon; and that, if the judgment or order is 
affirmed, or the appeal is dismissed, he will pay the value of the use 
and occupation of the property, or the part thereof, as to which the 
judgment or order is affirmed, from the time of taking the appeal, until 
the delivery of the possession thereof, pursuant to the judgment or 
order, not exceeding a specified sum, fixed by a judge of the court 
below. Where the judgme.nt is for a sale of mortgaged premises, and 
the payment of a deficiency, the undertaking must also provide for the 
payment of the deficiency. 

§ 1332. Where the judgment or order, from which an appeal is taken construe- . 
to the court of appeals, affirms a judgment or order, to the effect speci- {^^J ^^2*® 
fied in either oi*^ the last five sections, the undertaking must be the sections, 
same, as if the judgment or order, from which the appeal is so taken, 
was to the same effect, as the judgment or order so affirmed. 

§ 1333. The last six sections' do not extend to a case, where it is The last six 
specially prescribed by law, that an appeal may be taken, or the exe- qtSSmed. 
cution of a judgment or order appealed from may be stayed, without 
security, or where the security to be given, for either purpose, is spe- 
cially regulated by law. ^ 

§ 1334. Where two or more und^ertakings are required to be given, Undertak- 
as prescribed in this title, they may be contained in the same instru- befnonem. 
ment, or in different instruments, at the option of the appellant. Each strument; 
undertaking, given as prescribed in this title, must be executed by at serSce^ 
least two sureties ; must be approved by a judge of the court below ; ti^ereof. 
and must specify the residence of each surety therein. A copy thereof, 
with a notice showing where it is filed, must be served on the attorney 
for the adverse party, with the notice of appeal, or before the expira- 
ration of the time to appeal. 

§ 1335. The attorney for the respondent may, within ten days after to^Bnreti^^; 
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ustiflca- service of a copy of the undertaking, with notice of the tiling thereof, 
S>n. ***" serve upon the attorney for the appellant, a written notice, that he 
excepts to the sufficiency of the sureties. Within ten days thereafter, 
the sureties, or other- sureties in a new undertaking, to the same eifect, 
must justify, before a judge of the court below, or a county judge. At 
least five days' notice of the justification must be given ; in every other 
respect, the provisions of sections five hundred and seventy-eight, five 
hundred and seventy-nine, and five hundred and eighty of this act 
apply to the justification. If the judge finds the sureties sufficient, he 
[ must indorse his allowance of them, upon the undertaking, or a copy 

thereof; and a noti6e of the allowance must be served upon the attor- 
ney for the exceptant. The eifect of .a failure so to justify, and to pro- 
cure an allowance, is the same, as if the undertaking had not been 



given, ^ 

Appeal § 1336, Where final judgment is rendered in the court below, after 

judraient the affirmance, upon an appeal to the general term of that court, of an 
aSciaffirm- ii^^^rlocutory judgment ; or after the refusal, by the general term, of a 
ance of in- new trial, either upon an application, made, in the first instance, at the 
jutonoiuj general term, or upon an appeal from an order of the special term, or 
ordeniaiof of the judge before whom the issues, ot questions of fact, were tried 
newteiai!^ by a jury; the party aggrieved may appeal directly from the final 
judgment to the court of appeals, notwithstanding that it was rendered 
at a special term, or at a trial term, or pursuant to the directions, con- 
tained in a referee's report. But such an appeal brings uj), for review, 
only the determination of the general term, affijming the interlocutory 
judgment, or refusing the new trial. 
Whatquee- § 1337. An appeal to the court of appeals from a final judgment, or 
brought^up from an order, granting or refusing a new trial in an action, or from 
for review. ^ final order affecting a substantial right, made, either in a special 
proceeding, or upon a summary application after judgment in an action, 
brings up for review, in that courfc, every question, affecting a substan- 
tial right, and not resting in discretion, which was determined by the 
general term of the court below, in rendering the judgment or making 
the order, from which the appeal is taken ; except that a question of 
fact, arising upon conflicting evidence, cannot be deterajiined upon such 
an appeal, unless where special provision for the determination thereof 
is made by law. 
whenques. § 1338. Upon an appeal to the court of appeals Irom a judgment, 
to^bere-*^ reversing a judglnent entered upon a referee's report, or a decision 
viewed. ^f ^jj^ court, upon a trial without a jury ; or from an order granting a 
new trial, upon such a reversal ; it must be presumed, that the judg- 
ment was not reversed, or the new trial granted, upon a question of 
fact, unless the contrary clearly appears, in the body of the judg^aent 
or order appealed frotn. In that case, the court of appeals must review 
the determination of the general term of the court below, upon the 
questions of fact, as well as the questions of law. 
case to be § 1339. Where an appeal to the court of appeals, from a judgment, 
prepared, rendered at a general term of the court below, upon a verdict, subject 
appeSf *^^ to the opinion of the court, has been perfected, a case, containing a 
concise statement of the facts, of the questions of law arising there- 
upon, and of the determination of those questions by the general term, 
must be prepared and settled, by or under the direction of the court 
below, and annexed to the judgment-roll. An exception is not neces- 
sary, to enable the court of appeals to review the determination of a 
question of law, arising upon the verdict. A certified copy of the case 
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TITLE 8 

must be transmitted to the court of appeals, instead of the case, upon 
which the judgment of^ the court below was rendered. The court 
below, or a judge thereof, may extend the time, limited by law, within 
which the papers must be transmitted to the court of appeals, for the 
purpose of enabling the appellant to procure the case to be prepared 
or settled. 



TITLE III. 

Appeal to the supreme court from an inferioT eourt. 

Sbotion 1340. Appeal from judgment. 

1341. Limitation of time ; security. 

1342. Appeal from order. 

j|l343. Limitation of time and stay of proceedings. 

1344. Appeal, where and how heard. 

1345. Judgment or order, where entered. 

§ 1340. An appeal may be taken, to the supreme court, from a final Appeal 
judgment, rendered by a county court, or by any other court of record, Jj^t."^" *" 
possessing original jurisdiction, where an appeal therefrom to a court, 
other than the supreme court, is not expressly given by statute. 

§ 1341. An appeal, authorized by the last section, must be taken Limitatiou 
within two years after the judgment-roll is filed. Upon such an appeal, g|ctSty. 
security must be given, to perfect the appeal, or to stay the execution 
of the judgment, and the sureties may be excepted to, and must jus- 
tify, as upon an appeal to the court of appeals, from a judgment of 
the same amount, or to the same effect. 

§ 1342. An appeal may also be taken, to the supreme court, from an Appeal 
order, affecting a substantial right, made by the court or a judge, in an fro»»oJ^er. 
action brought in a court, specffied in the last section but one. 

§ 1343. An appeal, authorized by the last section, must be taken. Limitation 
within thirty days after service upon the attorney for the appellant, gfay™? ^ 
of a copy of the order, and written notice of the entry thereof, ceedings. 
Security is not required to perfect it ; but it does not stay the execution 
of the order from which it is taken. The appellate court, or a judge 
thereof, may direct such a stay, upon such terms, as to security or 
otherwise, as justice requires. 

§ 1344. An appeal, taken as prescribed in this title, must be heard '^gP®*^^^^ 
at the general term. The provisions of title fourth of this chat)ter. Sow heard, 
relating to the hearing of appeals, taken in the supreme court, and to 
the subsequent proceedings thereupon, apply to an appeal, taken as 
prescribed in this title, except as specified in the next section. 

§ 1345. A judgment of the supreme court, rendered upon an appeal Judgment 
authorized by this title, must be entered in the judgment-book, kept where^en- 
in the office of the clerk of the county, wherein the court below is ^r^^* 
located. The judgment-roll must be filed in the same office ; and must 
consist of a certified copy of the judgment, annexed to the papers 
transmitted from the court below. An order of the supreme court, 
made upon such an appeal, must be entered, and the papers, upon 
which the appeal was heard, must be filed, in the office of the same 
clerk. The filing of the judgment-roll, or the entry of the order, as 
prescribed in this section, is a sufficient authority for any proceeding 
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TITLE 4. 



in the court below, or before the judge, who made the order appealed 
from, which the judgment or order of the appellate court directs or 
permits. But where the execution of the judgment or order of the 
appellate court is stayed, by an appeal to the court of appeals, the 
proceedings in the court below, or before the judge who made the 
order, are stayed in like manner. 



Appeal 
from jndg- 
mdnt. 



Appeal 
from order. 



TITLE IV. 

Appeal to the general term of the supreme courts or of a superior cUy court, 

Bbction 1346. Appeal from jadgment. 

1347. Appeal from order. 

1348. Id.; when made out of court. 

1349. Appeal from interlocutory judgment. 

1350. Appeal from final judgment, after afilrmance of interlocutory iud^ 

ment, or denial of new trial. Review in the court of appeals. 

1351. Limitation of time ; oi*der to stay proceedings. 

1352. Stay of proceedings without order. 

1353. Upon what papers appeal to be heard. 

1354. Entry of judgment or order ; judgment-roll. 

1355. Hearmg, etc., in the supreme court. 

§ 1346. An appeal may be taken, to the general term of the supreme 
court, or of a superior city court, from a final judgment rendered in 
the same court, as follows : 

1. Where the judgment was rendered upon a trial by a referee, or by 
the court without a jury, the appeal may be taken upon questions of 
law, or upon the facts, or upon both. 

2. Where the judgment was rendered upon the verdict of a jury, the 
appeal may be taken upon questions of law. 

§ 1347. An appeal may be taken, to the general term of the supreme 
court, or of a superior city court, from an order, made in an action, 
upon notice, at a special term or a trial term of the same court, or, in 
the supreme court, at a term of the circuit court; in either of the fol- 
lowing cases : 

1. Where the order grants, refuses, continues, or modifies a provis- 
ional remedy. 

2. Where it grants, or refuses a new trial ; except that where spe- 
cific questions of fact, arising upon the issues, in an action triable by 
the court, have been tried by a jury, pursuant to an order for that pur- 
pose, a^ prescribed in section nine hundred and seventy-one of this 
act, an appeal cannot be taken from an order, granting or refusing a 
new trial, upon the merits. 

8. Where it involves some part of the merits. 

4. Where it affects a substantial right. 

5. Where, in effect, it determines the action, and prevents a judg- 
ment, from which an appeal might be taken. 

6. Where it determines a statutory provision of the State to be 
unconstitutional; and the determination appears from the reasons 

fiven for the decision thereupon, or is necessarily implied in the 
ecision. 
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CHAP. XII.] APPEAL TO GENERAL TERM. §§ 13 48-1353. 

An order, made upon a summary application, after judgment, is 
deemed to have been made, in the action, within the meaning of this 
section. . , • 

§ 1348. An appeal may also be taken, to the general term of either m.; when 
of those courts, from an order, made in an action, upon notice, by Snjourtl' 
a judge, out of court, in a case where an appeal might have been 
taken, as prescribed in the last section, if the order had been made by 
the court. 

§ 1349. An appeal may also be taken, to the general term of either Appeal 
of those courts, from an interlocutory judgment, rendered at a special S^Sj^y*^"" 
term or trial term of the same court, or, in the suprede court, at a term judgment. 
of the circuit court. 

§ 1350. Where final judgment is taken, at a special term or ^^IfrPP^?-^ 
term, or pursuant to the directions of a referee, after the affirmance, jud^ent, 
upon an appeal to the general term, of an interlocutory judgment ; or J^^e o?in^* 
after the refusal, by the general term, of a new trial, either upon an teriocutory 
application, made, in the first instance, at the general term, or upon ir'^fai'if 
an appeal from an order of the special term, or of the judge, before Si^.*^*.^- 
whom the issues, or questions of fact,, were tried by a jury ; an appeal the^oowt'of 
to the general term from the final judgment brings up, for review, only »pp«aia- 
the proceedings to take the final judgment, or upon which the final 
judgment was taken, including the hearing or trial of the other issues 
in the action, if any. If an appeal is taken, to the court of appeals, 
from the determination of the general term, upon the appeal from the 
final judgment, the determination of the general term, affirming the 
interlocutory judgment or refusing the new trial, may, at the election 
of either party, be reviewed thereupon. If the respondent elects to 
bring it up for review, he may take a cross-appeal therefrom, notwith- 
stanaing the expiration of the time to take an original appeal there- - 
from. 

§ 1351. An appeal, authorized by this title, must be taken, within Limitation 
thirty days after service, upon the attorney for the appellant, of a copy oJde?^t» 
of the judgment or order appealed from, and a written notice of the stay pro- 
entry thereof. Security is not required to perfect the appeal ; but, <"«<»^ 
except where it is otherwise specially prescribed by law, the appeal 
does not stay the execution of the judgment or order appealed from; 
unless the court, in or from which the appeal is taken, or a judge 
thereof, makes an order, directing such a stay. Such an order may be 
made, and may, from time to time, be modified, upon such terms, as 
to security or otherwise, as justice requires. If security is given, either 
as a condition of granting the order, or as prescribed in the next sec- 
tion, the provisions of title second of this chapter apply thereto, as if 
the general term was specified in those provisions, in place of the 
appellate court, and a judge of the same court, in place of a judge of 
the court below. 

§ 1352. Upon an appeal from a final judgment, taken as prescribed stay of 
in this title, the appellant may give the security, required to perfect Sigs wUh- 
an appeal to the court of appeals, from a judgment of the same amount, o^* o»*<ier. 
or to the same eiFect ; and to stay the execution thereof. In that case, 
the execution of the judgment appealed from is stayed, as upon an 
appeal to the court of appeals, and subject to the same conditions. 

§ 1353. An appeal from a final judgment, taken as prescribed in this upon what 
title, must be heard upon a certified copy of the notice of appeal, of the SJJfto be 
judgment-roll, and of the case or notice of exceptions, if any, filed, as neard. 
prescribed by law or the general rules of practice, after the entry of 
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§§ 1364-1357. 



APPEAL IN A SPECIAL PROCEEDING, [chap. m. 



TITLES. 



Entry of 
Judgment 
or order; 
Indgment- 
roU. 



Hearing, 
etc., in the 
Bnpreme 
court. 



the judjpnenty and either before or after the appeal i£k taken. An 
appeal m)m an interlocutory judgment, or from an order, taken as pre- 
scribed in this title, must be heard upon a certified copy of the notice 
of appeal, and of the papers used before the court or the judge, upon 
the hearing of the demurrer, application for judgment, or motion, as 
the case requires. 

§ 1354. Where judgment of affirmance is rendered ux)on the appeal, 
the judgment-roll consists of a certified copy of the judgment, annexed 
to the papers, ux)on which the appeal was heard. Where subsequent 
proceedings are taken, at the special term or .trial term, before the 
entry of final judgment, the judgment-roll must also contain the proper 
papers relating thereto. 

§ 1355. An appeal taken to the general term of the supreme court, 
as prescribed in this title, must be heard in the department, embracing 
the county, in which the judgment or order appealed from is entered ; 
unless an order is made, as prescribed in section two hundred and 
thirty-one of this act, directing that it be heard in another department. 
The judgment rendered, or the order made, upon the appeal, must be 
entered, and the judgment-roll, or the papers upon which the appeal 
was determined, as the case requires, must be filed, in the office of the 
clerk of the county, where the judgment or order appealed from is 
entered. If the appeal is determined at A general term, held in 
another county, the clerk of that county must, at the expense of the 
successful party, transmit a certified copy of the determination, and 
the other papers, if any, required to be filed, to the clerk of the county 
where the judgment or order is to be entered. t^ 



TITLE V. 



Appeal 
from order 
made in the 
same court. 



Id.; when 
made by 
another 
court or 
Judge. 



Appeal from a final determination in a special proceeding* 

SsonoK 1356. Appeal from order made in the same court. 
1357. Id. ; when made by another court or judgfe. 
1868. Intermediate order may be reviewed. 

1359. Limitation of time to appeal. 

1360. Stay of proceedings; hearing of appeal; decision thereupon. 

1361. This title quaUfied. Application of provisions relating to actions. 

§ 1356. An appeal maybe taken, to the c'eneral term of the supreme 
court, or of a superior city court, from a nnal order, affecting a sub- 
stantial right, made in a special proceeding, at a special term or a trial 
term of the same court, or, in the supreme court, at a term of a circuit 
court ; or made by a judge of the same court, in a special proceeding 
instituted before him, pursuant to a special statutory proyision; or 
instituted before another judge, and transferred to, or continued 
before him. 

§ 1357. An appeal may also be taken to the supreme court, from a 
final order, affecting a substantial right, made by a court of record, 
possessing original jurisdiction, or a judge thereof, in a special pro- 
ceeding instituted in that court, or before a judge thereof, pursuant to 
a special statutory provision ; or instituted before another judge, and 
transferred to, or continued before, the judge who made the final order. 
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CHAP. XH.] APPEAL IN A SPECIAL PROCEEDING. §§ 13 58-1361. 

TITLE Si. 

But this section does not apply to a case, where an appeal from the 
order, to a court, other than the supreme court, is expressly given by 
statute. 

§ 1358. An appeal, authorized by this title, brings up for review, in^rmedi- 
each intermediate order, made in the course of the special proceeding, may be^ro- 
involving the merits, and necessarily affecting the final order appealed viewed, 
from, which is specified in the notice of appeal. 

§ 1359. An appeal, authorized by this title, must be taken within Limitation 
thirty days after service of a copy of the final order, from which it is appeal. ^ 
taken, with a written notice of the entry thereof, upon the appellant ; 
or, if he appeared, upon the hearing, by an attorney at law or an 
attorney in fact, upon the person who so appeared for him. 

§ 1360. The provisions of title fourth of this chapter, relating to per- stay of pro- 
fecting an appeal from an order, taken as therein prescribed ; to stay- heaSnf^of 
ing the execution of the order appealed from ; to hearing the appeal ; appeal; de- 
and to the entry and enforcement of the order made upon the appeal, thereupon, 
apply, where an appeal is taken, as prescribed in this title, except as 
otherwise specially prescribed by law. 

§ 1361. This title does not confer the right to appeal from an order. This title 
in a case, Where it is specially prescribed by law, that the order cannot Ippjtea?* 
be reviewed. The proceedings upon an appeal, taken as prescribed tip? o^ pro- 
in this title, are governed by the provisions of this act, and of the lating to ' 
general rules of practice, relating to an appeal in an action, except as a<itio»^ 
otherwise specially prescribed by law. 
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§ 1362. EXECUTIONS GENERALLY. [chap. xm. 

IITIiBL 



CHAPTER XIII. 

EXECUTIONS, 

I 

TITLE I. — ^FoRMS OP execution; time and manner op issuiNa 

AN execution; general duties and liabilities of 

OFPICERS. 

TITLE II. — Execution against property. 
TITLE III. — ^Execution against the person. 



TITLE L 

Forms of execution ; ihie and manner of issuing an execution ; general 

duties and liabUities of officers. 

Bbgtiok 1362. To whom execution directed ; provision where sheriff is a party. 

1363. Time of receipt to be indorsed on execution. 

1364. The different kinds of execution. 

1365. To what counties executions may issue. 

1366. General requisites of executions. 

1367. Id.; when issued on filing" transcnpt from justice's court, etc. 

1368. Requisites of execution for the collection oi money. 
1869. Id.; against propeHy. 

1370. Id.; whei'e a warrant of attachment has been issued. 

1371. Id.; against executor, etc. 

1372. Id.; against the peraon. 

1373. Id.; for delivery of property. How money, recovered by same 

judgment, may be collected. 

1374. Separate executions, where separate sums awarded. 

1375. Execution of course, within five years. 

1376. Execution, after death of ^'udgment creditor. 

1377. When execution may be issued after five years. 

1378. Id.; leave, how obtained. 

1379. No execution against decedent, except, etc. 

1380. Leave required to issue execution against decedent's property. 

1381. Leav«, how obtained. 

1382. Time of stay by order, etc., not reckoned under this title. 

1383. Execution against surviving judgment debtors. 

1384. Sale on execution, etc.; when and how conducted. 

1385. Penalty for taking down or defacing notice of sale. 

1386. Validity of sale, when not affected by sheriff's default, etc. 

1387. Purchases on such sale, by certain oflicers, prohibited. 

1388. When execution to be enforced by under-sheriff. 

exeoation § 1362. An exccutioii must be directed to the sheriff, unless he is a 
directed; party or interested ; in which case it must be directed as prescribed in 
whw?^'^ section one hundred and seventy-three of this act. But the court may, 
sheriffis in its discretion, order an execution, issued upon a judgment rendered' 
a party, against a sheriff, either alone or with another, to be directed to a per- 
son, designated in the order, instead of to the coroners, or a particular 
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CHAP. XIII.] REQUISITES OF EXECUTIONS. §§ 13 63-1368. 

TITLE 1 

coroner ; in which case it must be so directed. The person so desig- 
nated must be of full age, a resident of the State, and not a party to 
the action, or interested therein. Where the execution is issued upon 
a judgment for a sum of money, or directing the payment of a sum of 
money, the order does not take effect, until the person so designated 
executes, and files in the clerk's office, a bond to the people, with at 
least two sureties, approved by a judge of the court, or a county judge, 
in a penal sum, fixed by the order, not less than twice the sum to be 
collected by virtue of the execution ; conditioned for the faithful per- 
formance of his duties under the execution. A certified copy of the 
order, and, where it requires a bond to be given, the clerk's certificate 
that a bond has been filed, as required by the order, must be attached 
to the execution. The person so designated is deemed an officer ; and, 
with respect to that execution, he is subject to the obligations and 
liabilities, and has the power and authority of a coroner, and is entitled 
to fees accordingly. 

§ 1363. The sheriff, to whom an execution is directed ai^d delivered, 22St to be' 
must, upon the receipt thereof, indorse thereupon a memorandum of indorsed 
the day, hour, and minute, when he received it. Son.^^^" 

§ 1364. There are four kinds of execution, as follows : The differ- 

1. Against property. . ejt kinds 

2. Against the person. tionf 

3. For the delivery of the possession of real property, with or with- 
out damages for withholding the same. 

4. For the delivery of the possession of a chattel, with or without 
damages for the taking or detention thereof. 

An execution is the process of the court, from which it is issued. 

§ 1365. An execution against property can be issued only to a county, To what 
in the clerk's office of which the judgment is docketed. An execution exeoSaonB 
against the person may be issued to any county. An execution for the "^y i*^^®- 
delivery of the possession of real property, must be issued to the county, 
where the property, or a part thereof, is situated. An execution for 
the delivery of the possession of a chattel, may be issued to any county, 
where the chattel is found ; or to the sheriff of the county where the 
judgment-roll is filed. Executions, upon the same judgment, may be 
issued at the same time, to two or more different counties. 

§ 1366. An execution must intelligibly describe the judgment, stat- General 
ing the names of the parties in whose favor, and against whom, the S? wJleu? 
time when, and the court in which, the judgment was rendered ; and, ^ons. 
if it was rendered in the supreme court, the county in which the judg- 
ment-roll is filed. It must require the sheriff to return it to the proper 
clerk, within sixty days after the receipt thereof. Except as otherwise 
prescribed in the next section, it must be made returfiable to the clerk, 
with whom the judgment-roll is filed. 

§ 1367. Where an execution is issued out of a court, other than that m.; when 
in which the judgment was rendered, upon filing a transcript of the flSglir^^. 
judgment rendered in the latter court, it must also specify the clerk, fu^jP^Q^^''* 
with whom the transcript is filed, and the time of filing ; and it must courtf e\c, 
be made returnable to that clerk. If the judgment was rendered in a 
justice's court, it must specify the justice's name ; and it must omit the 
specification, respecting the filing of the judgment-roll. 

§ 1368. An execution, issued upon a judgment for a sum of money. Requisites 
or directing the payment of a sum of money, must specify, in the body Son for'ti© 
thereof, the sum recovered, or directed to be paid, and the sum actually collection 
due when it is issued. It may specify a day, from which interest upon ^^''^^'^^y* 
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§§ 1309- 1374 REQUISITES OF EXECUTIONS. [chap. im. 

the snm doe is to be compnted; in whicli case, the sheriff mnst collect 
interest accordingly, untU the snm is paid. If all the parties, against 
whom the judgment is rendered, are not judgment debtors, the execu- 
tion must sho^ who is the judgment debtor. 
id.;a^^iiBt § 1369. An execution against property must, if the judgment-roll is 
property. ^^^ ^\qA in the clerk's office of the county to which it is issued, specify 
the time when the judgment was docketed in that county. It must, 
except in a case where special provision is otherwise made by law, sub- 
stantially require the sheriff to satisfy the judgment, out of the personal 
property of the judgment debtor ; and, if sufficient personal property 
cannot be found, out of the real property, belonging to him, at the time 
when the judgment was docketed in the clerk's office of the county, or 
at any time thereafter. 
It^wmtucA 8 1370. Where a warrant of attachment, issued in the action, has 
of attach- been levied, by the sheriff, the execution must substantially require the 
b^^ £?* sheriff to satisfy the judgment, as follows : 

•aed. 1. Where the judgment debtor is a non-resident, or a foreign corpo- 

ration, and the summons was served upon him or it, without the State, 
or otherwise than personally, pursuant to an order obtained for that 
purpose, as prescribed in chapter fifth of this act, and the judgment 
debtor has not appeared in the action ; out of the personal property 
attached, and, if that is insufficient, out of the real property attached. 
2. In any other case, out of the personal property attached ; and, if 
that is insufficient, out of the other personal property of the judgment 
debtor ; if both are insufficient, out of the real property attached ; and, 
if that is insufficient, out of the real property, belonging to him, at the 
time when the judgment was docketed in the clerk's office of the county, 
or at any time thereafter. 
S'e^or*** 8 1371. An execution against real or personal property, in the hands 
etc. ' of an executor, administrator, heir, devisee, legatee, tenant of real 
property, or trustee, must substantially require the sheriff to satisfy 
the judgment, out of that property. 
Id.; against g 1372. An execution against the person must substantially require 
the person. ^^^ ^^^^^ ^ ^^^^^ the judgment debtor, and commit him to the jail 

of the county, until he pays the judgment, or is discharged according 

to law. Except where it may be issued, without the previous issuing 

and return of an execution against property, it must recite the issuing 

and return of such an execution, specifying the county to which it was 

issued. 

Id.; for de- g 1373. An execution for the delivery of the possession of real prop- 

proper?jr. orty, or a chattel, must particularly describe the property, and desig- 

money, re- ^^*® ^^^ party to whom the judgment awards the possession thereof; 

covered by and it must substantially require the sheriff, to deliver the possession 

mSit/m^ of the property, within his county, to the party entitled thereto. If a 

be collect- gum of money is awarded by the same judgment, it may be collected, 

'^ by virtue of the same execution ; or a separate execution may be issued 

for the collection thereof, omitting the direction to deliver possession 

of the property. If one execution is issued for both purposes, it must 

contain, with respect to the money to be collected, the same directions aS 

an execution against property, or against the person, as the case requires. 

executj&is § 1374. Where a judgment awards different sums of money, to or 

where sep- against different parties, a separate execution may be issued, to collect 

awarded!" ®^^^ ®^^ ^ awarded ; subject to the power of the court, to control the 

enforcement of the executions, upon motion, where the collection of one 

execution will, wholly or partly, satisfy another. 
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CHAP, xm.] ISSUING EXECUTION. §§ 13 75-1381. 

§ 1375. Except as otherwise specially prescribed by law, the party jj^^gp^^^^ 
recovering a final judgment, or his assignee, may have execution there- of course, 
upon, of course, at any time within five years after the entry of the J^m!^ *^* 
judgment. 

§ 1376. Where the party, recovering a final judgment, has died, and ^°^^2tt 
the execution is issued in behalf of an assignee, a statement of that of judg^* 
fact, containing the name and residence of the assignee, must be in- JJ®^* ^^^^' 
dorsed upon the execution. In any other case, the court may, by order, 
permit the personal representative, heir, or devisee of the decedent, as 
the case requires, to have execution upon the judgment, within five 
years after the entry thereof. The execution must be in the same form, 
as if the party recovering the judgment was living, except that the 
substance of the order must be recited, in an indorsement thereupon. 

§ 1377. After the lapse of five years from the entry of a final judg- when exe- 
ment, execution can be issued thereupon, in one of the following cases be'issued*^ 

only I atter five 

1. Where an executions was issued thereupon, with* five years after ^®*"* 
the entry of the judgment, and has been returned wholly or partly 
unsatisfied or unexecuted. 

2. Where, an order is made by the court, granting leave to issue the 
execution. 

§ 1378. Notice of an application for an order, granting leave to issue m,; leave 
an execution, as prescribed in the last section, must be served person- ^©4)*' 
ally upon the adverse party, if he is a resident of the State, and 
personal service can, with reasonable diligence, be made upon him 
therein ; otherwise, notice must be given in such manner as the court 
directs. Where the judgment is for a sum of money, or directs the 
payment of a sum of money, leave shall not be granted, except on 
proof, by affidavit, to the satisfaction of the court, that the jud^nent 
remains wholly or partly unsatisfied. 

§ 1379. An execution to collect a sum of money cannot be issued, No execn- 
against the property of a judgment debtor, who has died since the deoe^S** 
entry of the judgment, except as prescribed in the next two sections, except, 

§ 1380. After the expiration of one year from the death of a party, !^* 
against whom a final judgment for a sum of money, or directing the qnirod^ 
payment of a sum of money, is rendered, the judgment may be en- cuSon^* 
forced by execution, against any property upon which it is a lien, against de- 
with like eflfect as if the judgment debtor was still living. But such p?op2rty. 
an execution shall not be issued, unless an order, granting leave to 
issue it, is procured from the court, from which the execution is to be 
issued, and a decree, to the same eifect, is procured from a surrogate's 
court of the State, which has duly granted letters testamentary or 
letters of administration, upon the estate of the deceased judgment 
debtor. 

§ 1381. Leave to issue an execution, as prescribed in the last sec« i4eave,how 
tion, must be procured as follows : obtained, 

1. Notice of the application, to the court, from which the execution 
is to be issued, for an order, granting leave to issue the execution, must 
be given to the person or persons, whose interest in the property will 
be affected by a sale by virtue of the execution, and also to the execu- 
tor or administrator of the judgment debtor. The general rules of 
practice may prescribe the manner in which the notice must be given ; 
until provision is so made therein, it must be served, either personally, 

•Sobttbe orictoal. 
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§§ 1382- 1388. SALE UNDER EXECUTION. [chj^^. xm. 

or in Bach manner as the conrt prescribes, in an order to show cause. 
Leave shall not be granted, except upon proof, hy affidavit, to the sat- 
isfaction of the court, that the judgment remains wholly or partly 
unsatisfied. 

2. For the purpose of procuring a decree from the surrogate's court, 
granting leave to issue the execution, the judgment creditor must pre- 
sent to that court, a written petition, duly verified, setting forth the 
facts, and praying for such a decree ; and that the persons, sx)ecified 
in the first subdivision of this section, may be cited, to show cause why 
it should not be granted. Upon the presentation of such a petition, 
the surrogate must issue a citation accordingly ; and, upon the return 
thereof, he must make such a decree in the premises, as justice requires. 
Sy by'or. § 1382. The time during which the person, entitled to enforce a 
der, etc., judgment, is stayed from enforcing it, by the provision of a statute, or 
aned mider ^7 ^^ injunction or other order, or in consequence of an appeal, is uot 
this title, a part of the time, limited by this title, for issuing an execution there- 
upon, or for making an application for leave to. issue such an execution, 
^ecntion § 1333^ rphe last six sections do not aflfect the right of a judgment 
surviving Creditor to enforce a judgment, against the property of one or more 
5eb^. surviving judgment debtors, as if all the judgment debtors were living. 
In that case, an execution must be issued in the usual forin ; but the 
attorney for the judgment creditor must indorse thereupon, a notice to 
the sheriiF, reciting the deatl\ of the deceased judgment debtor, and 
requiring the sheriff not to collect the execution, out . of any property 
which belonged to him. 
ecuuon ** § 1384. A sale of real or personal property, by virtue of an exeeu- 
etc.; when tion, or pursuant to the directions contained in a judgment or order, 
conducted. ^^^^^ ^ made at public auction, between the hour of nine o'clock in the 

morning and sunset, 
toking^^**^ § 1385. A person who, before the time fixed for the sale, in a notice 
down OP of the sale of property, to be made by virtue of an execution, wilfully 
noSce"of takes down or defaces such a notice put up by the sheriff, or by his 
»aie» authority, forfeits fifty dollars to the judgment creditor, and the same 

sum to the judgment debtor ; unless the notice was defaced or taken 
down, with the consent of the person seeking to enforce the forfeiture, 
or the execution was previously satisfied. 
^Se^fLen § 1386. An omission by the sheriff to give notice, as required by law, 
not 'aflfect- or the taking down or defacing of a notice,»when put up, does not *effect 
Sr's^e-*^ the validity of a sale, made by virtue of an execution, to a purchaser 
iiftuit, eto. in good faith, without notice of the omission or offence. 
on^suS^* § 1387. The sheriff, to whom an execution is directed, or the under- 
saies, by sheriff or doputy-sheriff*, holding an execution, and conducting a sale 
flc?re, pro- ^^ property by virtue thereof, shall not, directly or indirectly, purchase 
hibite'd. any of the property at the sale. A purchase made by him, or to his 

use, is void. 

outiontobe ^ 1388. Where the sheriff, to whom an execution is delivered, dies, 

enforced is removed from office, or becomes otherwise disqualified to act, before 

B^erS?*^ the execution is returned, his under-sheriff must proceed upon the 

execution, as the sheriff might have done. If there is no under-sheriff, 

the court, from which the execution issued, may designate a person to 

proceed thereupon ; who may complete the same, as an under-sheriff* 

might have done. The person so designated must give such security 

as the court directs. He is deemed an officer ; and is subject to the 

- 1 ,) . ■ I.JJ i , . L ■ ' - - ^ — 

• So in tbe original. 

268 



CHAP. XIII.] EXECUTION; EXEMPT PROPERTY. §§ 13 89-1390. 

AST 1 

same obligations and liabilities, and has the same power and authority, 
in relation to the object of his appointment, as a sheriff, and is entitled 
to fees accordingly. But this section does not apply, in a case where 
special provision is otherwise made by law, for the enforcement of an 
execution, after the death, removal from office, or other disqualification, 
of the sheriff, or under-sheriff. 



TITLE 11. 
Execution against property. 

AjEtncLB 1. Property exempt from levy and sale. 

2. Lien of an execution upon personal property ; levy upon and sale of 

personal property. Rights of indemnitors of sheriff. 

3. Sale, redemption, and conveyance of real property ; rights and liabili- 

ties of persons intei'ested. 

4. Remedies for failure of title to real property sold, and to enforce con- 

tribution. 



ARTICLE FIRST. 

Pbopbbty jssjsmft fbom Lbvy and Salb. 

SsonoN 1389. Certain special exemptions not affected by this article. 

1390. What personal property is exempt, when owned by a householder. 

1391. Additional personal property exempt in certain cases. 

1392. Widow, etc., or married woman entitied to exemption as a house- 

holder. 

1393. Military pay, rewards, etc., exempt from execution and other legal 

proceeding. 
, 1394. Right of action for taking, etc., exempt property. 
' 1395. Burying groimd ; when exempted. 

1396. How exempt burying ground designated. 

1397. Homestead; when exempted. 

1398. How exempt homestead designated. 

1399. Married woman's homestead ; when exempted. 

1400. When exemption to continue after owner's death. 

1401. Exemption ; when not affected by temporary suspenmon of residence. 

1402. If value of homestead exceeds one thousand dollars, lien attaches to 

surplus. 

1403. Id.; how proceeds to be marshalled when property is sold. 

1404. Exemption of real property, how cancelled. 

§ 1389. The enumeration, in this article, of the property which is oertabi 
exempt from levy and sale by virtue of an execution, does not repeal l^ptSns* 
any special provision of law, relating to such an exemption, which, by not affect- 
its terms, is applicable only to a particular class of persons, or corpo- S^iSe.^** 
rations, or to a particular locality, or otherwise to a special case. 

§ 1390. The foUowinff personal property, when owned by a house- what per- 
holder, is exempt from levy and sale by virtue of an execution; and |?fy iJ*ej?" 
each moveable article thereof continues to be so exempt, while the empt.wheu 
family, or any of them, are removing from one residence to another: aTouse-^ 

1. All spinning wheels, weaving looms, and stoves, put up, or kept ^^^' 
for use, in a dweUing house ; and one sewing machine, with its appur- 
tenances. 
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Burying 
ground; 
when ex- 
empted. 



2. The family bible, family pictnreSy and school-books, used by or in 
the family'; and other books, not exceeding in valae fifty dollars, kept 
and used as part of the family library. 

3. A seat or pew, occnpied by the judgment debtor, or the family, 
in a place of public worship. 

4. Ten sheep, with their fleeces, and the yam or cloth manufactured 
therefrom ; one cow ; two swine ; the necessary food for those animals; 
all necessary meat, fish, flour, and vegetables, actually provided for 
family use ; and necessary fuel, oil, and candles, for the use of the 
family for sixty days. 

5. All wearing apparel, beds, bedsteads, and bedding, necessary for 
the judgment debtor and the family ; aU necessary cooking utensils ; 
one table ; six chairs ; six knives ; six forks ; six spoons ; six plates ; 
six tea cups ; six saucers ; one sugar dish ; one milk pot ; one tea pot ; 
one crane and its appendages ; one pair of andirons ; one coal-scuttle ; 
one shovel ; one pair of tongs ; one lamp ; and one candlestick. 

6. The tools and implements of a mechanic, necessary to the carry- 
ing on of his trade, not exceeding in value twenty-five dollars. 

S 1391. In addition to the exemptions, allowed by the last section, 
necessary household furniture, working tools and team, professional 
instruments, furniture, and library, not e;^ceeding in value two hun- 
dred and fifty' dollars, together with the necessary food for the team, 
for ninety days, are exempt from levy and sale by virtue of an execution, 
when owned by a perspn, being a householder, or having a family for 
which he provides, except where the execution is issued upon a judg- 
ment, recovered wholly upon one or more demands, either for work 
performed in the family as a domestic, or for the purchase money of 
one or more articles, except* as prescribed in this or the last section. 

§1392. Where the judgment debtor is a widow, having a child, 
whom she supports, or a married woman, she is entitled to the same 
exemptions, from levy and sale by virtue of an execution, subject to 
the same exceptions, as .prescribed in the last two sections, in the 'case 
of a householder. 

§ 1393. The pay and bounty of a non-commissioned ofiicer, musician, 
or private, in the military or naval service of the United States ; a 
land warrant, pension, or other reward, heretofore or hereafter granted 
by the United States, or by a State^ for military or naval services ; a 
sword, horse, medal, emblem, or device of any kind, presented, as 
a testimonial, for services rendered in the military or naval service of 
the United States ; and the uniform, arms, and equipments, which 
were used by a person in that service, are also exempt from levy and 
sale, by virtue of an execution, and from seizure for non-payment of 
taxes, or in any other legal proceeding. 

§ 1394. A right of action to recover damages, or damages awarded 
by a judgment, for taking or injuring personal property, exempt by 
law from levy and sale, by virtue of an execution, are exempt, for one 
year after the collection thereof, from levy and sale, by virtue of an 
execution, and from seizure in any other legal proceeding. 

§ 1395. Land set apart as a family or private burying ground, and 
heretofore desimated, as prescribed by law, in order to exempt tli© 
same, or hereafter designated for that purpose, as prescribed in the 
next section, is exempt from sale, by virtue of an execution, upon the 
following conditions, only : 

1. A portion of it must have been actually used for that purpose. 

2. It must not exceed in extent, one-fourth of an acre. 

* So in the original : tlie word " exempt," in place of "except," was m the copy furnished 
by the chairman of the commisBioneTB to revise the Statutes, and was doabtless changed m 
engrossing. 
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3. It must not contain, at the time of its designation, or at any time 
afterwards, any building or structure, except one or more vaults, or 
other places of deposit for the dead, or mortuary monuments. 

§ 1396. In order to designate land, to be exempted as prescribed in how ex- 
the last section, a notice, containing a full description of the land to be f^^L^^ 
exempted, and stating that it has been set apart for a family or private designat- 
burying ground, must be subscribed by the owner ; acknowledged or ®^* 
proved, and certified, in like manner as a deed to be recorded in the 
county where the land is situated ; and recorded in the office of the 
clerk or register of that county, in the proper book for recording 
deeds, at least three days before the sale of the land, by virtue of the 
execution. 

§ 1397. A lot of land, with one or more buildings thereon, not ^^: 
exceeding in value one thousand dollars, owned, and occupied as a when ex- 
residence, by a householder having a family, and heretofore designated empted. 
as an exempt homestead, as prescribed by law, or hereafter designated 
for that purpose, as prescribed in the next section, is exempt from sale, 
by virtue of an execution, issued upon a judgment, recovered for a 
debt contracted after the thirtieth day of April, eighteen hundred and 
fifty; unless the judgment was recovered wholly for a debt or debts, 
contracted before the designation of the property, or for the purchase- 
money thereof. 

§ 1398. In order to designate property, to be exempted as prescribed How ex- 
in the last section, a conveyance thereof, stating, in substance, that it homestead 
is designed to be held as a homestead, exempt from sale by virtue of designat- 
an execution, must be recorded, as prescribed by law ; or a notice, 
containing a full description of the property, and stating that it is 
designed to be so held, must be subscribed by the owner, acKnowledged 
or proved, and certified, in like manner as a deed to be recorded in the 
county where the property is situated ; and must be recorded by the 
clerk of that county, in a book, kept by the clerk for that purpose, and 
styled the " homestead exemption book." 

§ 1399. A lot of land, with one or more buildings thereon, owned by Married 
a married woman, and occupied by her as a residence, may be desig- home^ * 
nated as her exempt homestead, as prescribed in the last section ; and stead; 
the property go designated is exempt from sale, by virtue of an exe- empted. 
cution, under the same circumstances, and subject to the same excep-. 
tions, as the homestead of a householder, having a family. 

§ 1400. The exemption, prescribed by the last three sections, con- when ex- 
tinues, after the death of the person in whose favor the property was c^^iLue*^ 
exempted, as follows : after own- 

. 1. If the decedent was a woman, it continues, for the benefit of her ^^^ death, 
surviving children, until the majority of the youngest surviving child. 

2. If the decedent was a man, it continues, for the benefit of his 
widow and surviving children, until the majority of the youngest sur- 
viving child, and until the death of the widow. 

But the exemption ceases earlier, if the property ceases to b^ occu- 
pied, as a residence, by a person for whose benefit it may so continue, 
except as otherwise prescribed in the next section. 

§ 1401. The right to exemption, of a person entitled thereto, as pre- 5^®™pv 
scribed in the last four sections, is not affected by a suspension of the no?affeoted 
occupation of the exempt property, as a residence, 'for a period »ot J'^.^f ^^w- 
exceeding one year, which occurs in consequence of injury to, or pension of 
destruction of, the dwelling house upon the premises. residence. 

§ 1402. The exemption of a homestead, otherwise valid under the ^home- 
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TITTLE a. ppQyigiQi^g of i}^{q article, is not void, because the value of , the property, 
c^^ *^ designated as exempt, exceeds one thousand dollars* In that case, the 
*ttaoh ^* to ^^®^ ^^ ^ judgment attaches to the surplus, as if the property had not 
surplus, been designated as an exemtp homestead ; but the property cannot be 
sold by virtue of an execution, issued upon a judgment, as against which 
it is exempt. After the return of such an execution, the owner of the 
judgment may maintain a judgment creditor's action, to procure a 
judgment directing a sale of the property, and enforcing his lien upon 
the surplus. 
Id.; how § 1403. Where the judgment, in a judgment creditor's action, 
Sf be^mM-- brought as prescribed in the last section, or in any other action affect- 
whenprop- ^^S ^^® ^^^^® ^ ^^ exempt homestead, directs the sale of the property, 
ertyissoid. the court must so marshal the proceeds of the sale, that the right and 
interest of each person in the proceeds, shall correspond, as nearly as 
may be, to his right and interest in the property sold. Money, not 
exceeding one thousand dollars, paid to a judgment debtor, as repre- 
* senting his interest in the proceeds, is exempt for one year after the 
payment, as the property sold was exempt ; unless, before the expira- 
tion of the year, he causes real property to be designated as an exempt 
homestead, as prescribed in section one thousand three hundred and 
ninety-eight of this act ; in which case, the exemption ceases, with 
respect to so much of the money, as was not expended for the purchase 
of that property ; and the exemption of the property so designated 
extends to every debt, against which the property sold was exempt. 
Where the exemption of property, sold as prescribed in this section, 
, has been continued after the judgment debtor's death, or where he 
dies after the sale, and before payment to him of his proportion of the 
proceeds of the sale, the court may direct that portion of the proceeds, 
which represents his interest, to be invested, for the benefit of the per- 
son or persons, entitled to the benefit of the exemption ; or to be other- 
wise disposed of, as justice requires. 
Exemption § 1404. The owner of real property, exempt as prescribed in this 
property; article, may, at any time, subscribe a notice, and personally acknowl- 
fiow can- edge the. execution thereof, before an officer, authorized by law to take 
the acknowledgment of a deed, to the effect, that he cancels all exemp- 
tions from levy or sale by virtue of an execution, affecting the property, 
or a particular part thereof, fully described in the notice. The cancel- 
lation takes effect, when such a notice is recorded, as prescribed in this 
article for recording a notice to effect the exemption so cancelled. Any 
other release or waiver, hereafter executed, of an exemption of real 
property, allowed by this article, or of an exemption of a homestead, 
or a private or family burying ground, allowed by the provisions of 
law heretofore in force, is void. A mortgage, hereafter executed, upon 
property so exempt, is ineffectual, until the exemption has been can- 
celled, as prescribed in this section ; except that such a mortgage is 
valid, to the extent of the purchase-money of the same property, secured 
thereby. 
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ABT.8. 



ARTICLE SECOND. 

Lien op an Execution upon pbbsonal Property ; Levy upon and Sale of pbb- 
soNAL Property ; RiaHTS of Indemnitors of Sheriff. 

Section 1405. Personal property bound by execution. 

1406. Order of preference among executions. 

1407. Id. ; when attachments also ai*e issued. 

1408. Id. ; when issued from court not of record. 

1409. Title of bona fide purchasers before levy, not affected. 

1410. Execution may be levied upon current money. 

1411. Levy upon certain evidences of debt. 

1412. Interest of bailor in goods pledged may be sold. 

1413. When partners may apply for release of property levied upon. 

1414. Undertaking to be given. 

1415. Provision, whei'e a warrant of attachment has also been levied, etc. 

1416. When the undertaking enures to other judgment creditors. 

1417. How partner's interest sold ; rights, etc., of puixshaser. 

1418. Claim of property by a third person, how iried. 

1419. Proceedings, if claimant succeeds. 

1420. Inquisition not to prejudice claimant's right. 

1421. In action against officer, indemnitors may be substituted as defend- 

ants. 

1422. Notice of application and proofe thereupon. 

1423. Terms may be imposed. 

1424. When indemnity related to part of property. 

1425. Application when officer is joined with indemnitors. 

1426. Effect of the order. 

1427. Officer to whom indemnity is given, required to give notice of action. 

1428. Sale of personal property ; how made. 
. 1429. Notices of sale to be posted. 

§ 1405. The goods and chattels of a judgment debtor, not exempt, Personal 
by express provision of law, from levy and sale by virtue of an execu- Eound Sy 
tion, and his other personal property, which is expressly declared by e^ecutioiu 
law, to be subject to levy by virtue of an execution, are, when situated 
within the jurisdiction of the officer, to whom an execution against 
property is delivered, bound by the execution, from the time of the 
delivery thereof to the proper officer, to be executed; but not before. 

§ 1406. Where two or more executions against property are issued, order of 
out of the same or different courts of record, against the same judg- amonyexe- 
ment debtor, the one first delivered, to an officer, to be executed, has outaons. 
preference, notwithstanding that a levy is first made, by virtue of an 
execution subsequently delivered ; but if a levy upon and sale of per- 
sonal property has been made, by virtue of the junior execution, before 
an actual levy, by virtue of the senior execution, the same property 
shall not be levied upon or sold, by virtue of the letter.* 

§ 1407. Where there are one or more executions, and one or more id.; when 
warranty of attachment, against the property of the same person, the m^saiso 
rule prescribed in the last section prevails, in determining the prefer- are issued, 
ences of the executions or warrants of attachment ; the defendant in 
the warrants of attachment being, for that purpose, regarded as a judg- 
ment debtor. 

§ 1408. But an execution, issued out of a court not of record, or a w.; when 
warrant of attachment, granted in an action pending in a court not of cXrt not"* 
record, if actually levied, has preference over another execution, issued of record, 
out of any court, of record or not of record, which has not been pre- 
viously levied. 
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§§ 140&-1415. EXECUTION; PERSONAL PROPERTY, [chap. xiii. 

TlTf £ 2 

Title of §1409. Tbe title to personal property, acquired before the actual 

bona lide levy of an execution, by a purchaser in good faith, and without notice 
leforeHvy, *^^* *^® execution has been issued, is not affected by an execution de- 
not affect-* livered, before the purchase was made, to an officer, to be executed. 
® * § 1410. The officer, to whom an execution against property is de- 

may be lev- livered, must levy upon current money of the United States, belonging 
ctmen^'' to the judgment debtor ; and must pay it over, as so much money col- 
money, lected, without exposing it for sale ; except that v^here it consists of 
ffold or silver coin, he must sell it, like other personal property ; unless 
he is otherwise directed, by the general rules of practice, or by the 
» judgment in the particular cause. 
Le^.upon § 1411. The officer, to* whom an execution against property is deliv- 
dencesof* ored, mustlevy upon and sell, a bill, or other evidence of debt, belong- 
debt. {^g ^ lY^Q judgment debtor, which was issued by a moneyed corporation 
to circulate as money ; or a bond or other instrument for the payment 
of money, belonging to the judgment debtor, which was executed and 
issued, with one or more interest coupons annexed, by t government, 
state, county, public officer, or municipal or other corporation, and is in 
terms negotiable, or payable to the bearer, or holder, 
j^terest of § 1412. The interest of the judgment debtor in personal property, 
goods . subject to levy, lawfully pledged, for the payment of money, or the 
may^ performance of a contract or agreement, may be sold, in the hands of 
Bold. the pledgee, by virtue of an execution against property. The purchaser 

at the sale acquires all the right and interest of the judgment debtor, 
and is entitled to the possession of the property, on complying with 
the terms and conditions, upon which the judgment debtor could ob- 
tain possession thereof. This section does not apply to property, of 
which the judgment debtor is unconditionally entitled to the possession. 
When part- § 1413. Where an officer has seized personal property of a partner- 
appV i*r ship, before or after its dissolution, upon a levy upon the interest 
property^ therein of a partner, made by virtue of an execution against his indi- 
fevied vidual .property, the other partners, or former partners, having an 
npon. . interest in the property, or any of them, may, at any time before the 
sale, apply to a judge of the court, or to the county judge of the county, 
where the seizure was made, upon an affidavit, showing the facts, for 
an order, direating the officer to release the property, and to deliver it 
to the applicant. 
S^^STbe" § 1414. Upon such an application, the applicant must give an under- 
given, taking, with at least two sureties, approved by the judge, to the effect, 
that he will account to the purchaser, upon the sale to be made by vir- 
tue of the execution, of the interest of the judgment debtor in the prop- 
erty seized, in like manner as he would be bound to account to an 
assignee of such an interest ; and that he will pay to the purchaser the 
balance, which may be found due upon the accounting, not exceeding 
a sum, specified in the undertaking, which must be not less than the 
value of the interest of the judgment debtor, in the property spized by 
the sheriff, as fixed by the judge. The provisions of sections six hun- 
dred and ninety-five and six hundred and ninety-six 'of this act apply 
to the proceedings, taken as prescribed in this and the last section. 
Provision, § 1415. Where a warrant of attachment has been levied upon the 
warrant of interest of a defendant, as a partner, in personal property of a partner- 
h^^aiscf"** ship, and the attachment has been discharged as to that interest, as 
been lev- prescribed in sections six hundred and ninety- three and six hundred 
ied, etc. ^^^ ninety-four of this act, a levy, by virtue of an execution against 
his individual property, cannot be made upon his interest in the same 
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property, unless the warrant of attachment has been vacated, or an- 
nulled. 

§ 1416. Where personal property of a partnership has been released. When i^e 
upon giving an undertaking, as prescribed in the last three sections, if i^g Inures 
the execution, by virtue of which the levy was made, is set aside, or is j^^®^t 
satisfied without a sale of the interest levied upon, the undertaking creators, 
enures to the benefit of each judgment creditor of the same judgment 
debtor, then having an execution in the hands of the same officer, or of 
another officer, having authority to levy upon that interest, as if it had 
been given to obtain a release from a seizure, made by virtue of such 
an execution. 

§ 1417. Where personal property of a partnership has been so how part- 
released, the interest of the judgment debtor therein, may be sold by est^gofj?®'^' 
the officer ; and the purchaser, upon the sale, acquires all that interest, rights, etc., 
as if he was an assignee thereof. If the purchase-money exceeds the ^f purchas- 
amount of all the executions and warrants of attachment, against the 
property of the same judgment debtor, of which the officer has notice, 
and of the lawful fees and charges thereon, the officer must pay the 
surplus into court, for the benefit of the judgment debtor, or other per- 
son entitled thereto. 

§ 1418. If personal property, levied upon as the property of the Claim of 
judgment debtor, is claimed, by or in behalf of another person, as his Sy^J[*third 
property, the officer may, in his discretion, empanel a jury to try the person^ 
validity of the claim. ^^"^ ^'^^ 

§ 1419. If, by their inquisition, the jurors find that the property proceed- 
belongs to the claimant, they must also determine its value. There- ^^ant 
upon the officer must relinquish the levy, unless the judgment creditor succeeds, 
gives him an undertaking, with at least two sufficient sureties, to the 
effect, that the sureties will indemnify him, to an amount therein speci- 
fied, not less than twice the value of the .property, as determined by 
the jury, and two hundred and fifty dollars in addition thereto, against 
all damages, costs and expenses, in an action to be brought against 
him, by the claimant, his assignee, or other representative, by reason 
of the levy upon, detention, or sale of any of the property, by virtue 
of the execution. If the undertaking is given, the officer must detain 
the property, as belonging to the judgment debtor. 

§ 1420. If the property is found to belong to the defendant, the find- inquisition 
ing does not prejudice the right of the claimant, to bring an action to "udice^^^ 
recover the property so levied upon, or damages by reason of the levy, Jj*^™*^'® 
detention, or sale. 

§ 1421. Where an action *to recover a chattel, hereafter levied upon inaction 
by virtue of an execution, or a warrant of attachment, or to recover Jf?*?^H2S' 

••'-.- - t» 1 -iii. t it 1 cer, inaem- 

Qamages by reason of a levy upon, detention, or sale of personal prop- mtors may 
erty, hereafter made, by virtue of an execution*, or a warrant of attach- tuted^^s de- 
ment, is brought against an officer, or against a person who acted by fendants. 
his command, or in his aid, if a bond or written undertaking, indem- 
nifying the officer against the levy or other act, was given, in behalf of 
the judgment creditor, or the plaintiff in the warrant, before the action 
was commenced, the person or persons who gave it, or the survivors, if 
one or more are dead, may apply to the court, for an order to substitute 
the applicants, as defendants in the action, in place of the officer, or of 
the person so acting by his command, or in his aid. 

§ 1422. Notice of the application must be given to the attorney for Notice of 
each party to the action. If the defendant has not appeared, notice JS^prooff 
must be given to him personally. If the pleadings do not sufficiently thereupon. 
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show, that the case is one where the order may be granted, the facts, 
with respect thereto, must be shown by affidavit, or other competent 
proof. The motion papers must contain a written consent, to be made 
a defendant in the action, executed by each person, who executed the 
instrument of indemnity, unless proof, by affidavit, is furnished, that 
those who do not consent are dead. Each consent must be acknowl- 
edged or proved, and certified, in like manner as a deed to be recorded 
in the county. 

§ 1423. Upon granting the* order, the court may, in its discretion, 
require the applicants to furnish additional security to the plaintiff, and 
to pay the reasonable expenses of the defendant, necessarily incurred 
before the order is granted ; or it may impose such other terms, for the 
security*of either of the original parties, as justice requires. 

§ 1424. If the indemnity, given by the applicants, related to a part 
only of the property, the court may, in a proper case, direct, that the 
action be divided into two actions; that the applicants be substituted 
as defendants in one, without affecting the other ; and that the contro- 
versy in each action be limited to that part of the property, in respect 
to which it is to be continued. Where such an order is made, a similar 
application may be subsequently made, in the action which proceeds 
against the original defendant. 

§ 1425. If the officer, or person acting by his command, or in his aid, 
is joined as a defendant, with all the persons eintitled to make an appli- 
cation, they may apply for an order to strike out his name, as a defend- 
ant. If he is joined as a defendant, with one or more, but not all of 
them, 4;hose who are not made defendants, may apply to be substituted 
as defendants in his place. In either case, the application is made in 
the same manner, and is subject to the same provisions, as if it was 
made as prescribed in section one thousand four hundred and twenty- 
one of this act. 

§ 1426. An order, made as prescribed in the last five sections, does 
not affect the merits of the caus'e of action, or of the defence, except so 
far as it limits the controversy to particular property. But if the sub- 
stituted or remaining defendants recover judgment, they are entitled 
to single costs only. If the action is discontinued, or the complaint 
dismissed, a new action may be brought, as if the former action had 
not been brought. 

§ 1427. Where an action is brought, in a case where one or more per- 
sons are entitled to make an application, for an order of substitution, 
as prescribed in section one thousand four hundred and twenty-one of 
this act, the officer, to whom the instrument of indemnity was given, 
cannot maintain an action thereupon, against a person entitled to make, 
but who has not made, s;ach an application ; unless notice of the com- 
mencement of the action against the officer, or the person acting by his 
command, or in his aid, is given, before the trial thereof, or at least ten 
days before judgment by default is taken therein, either to the attorney 
whose name is subscribed to the execution or warrant of attachment, 
or, personally, to the judgment creditor, or to the plaintiff in the 
action in which the warrant of attachment was issued, or to one of the 
persons who executed the instrument of indemnity. 

§ 1428. Personal property must be offered for sale, in such lots and 
parcels, as are calculated to bring the highest price. Except where 
the officer is expressly authorized, by this article, to sell property not 
in hw possession, personal property shall not be offered for sale, unless 
it is present, and within the view of those attending the sale. 
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* ATtT S 

§ 1429. At least six days' previous notice of the time and place of a ^^^^^ ^^ 
sale of personal property, by virtue of an execution, roust be given, by sale to be 
posting conspicuously written or printed notices thereof, in at least po^^^^* 
three public places of the town or city, where the sale is made. 

ARTICLE THIRD. 

Balb, Rbdbmftion afd Conybyangb of Rbal Pbopbbtt; Rights and Xjabilitdbb 
• OF Pbrsoits intbrbstbd. 

Sbotion 1430. To what leasehold property this article applies. 

1431. Real property held in trust, when liable to execution. 

1432. Equity of redemption ; when not to be sold. 

1433. Direction to be indorsed on execution. 

1434. Notice of sale of real property ; how given. 

1435. Property, how described therein. Paurt may be sold. 

1436. Penalty for irregxdarity in sale. 

1437. Manner of conducting sale. 

1438. Sheriff to make duplicate certificates of sale. 

1439. Certificate to be recorded, etc. 

1440. Title to real property not divested before deed. 

1441. Rights of holder of the property during intermediate period. 

1442. Order to prevent waste ; when and how applied for. 

1443. Proceedings to punish violation <3f the order. 

1444. Mode and extent of punishment. 
, 1445. How warrant, etc., superseded. 

1446. When and how real property sold may be redeemed. 

1447. By whom such redemption may be made. 

1448. Such redemption avoids the sale. 

1449. When creditor may redeem. 

1450. What sum to be paid, etc., when creditor redeems. 

1451. Redemption by another creditor from a redeeming creditor. 

1452. Id.; when second redeeming creditor has the prior lieti. 

1453. Subsequent redemptions by other creditors. 

1454. When ci'editor may redeem after fifteen months. 

1455. When redemption must be made at sheriff's office. 

1456. Origfinal purchaser may redeem, when also a creditor. 

1457. Creditor may i*edeem again under another judgment, or mjortgage. 

1458. Redemption by person entitled to redeem part. 

1459. Redemption by owners of undivided shares. 

1460. Id.; by creditors haying liens on undivided shares. 

1461. Right to redeem not affected by agreement. 

1462. To whom money paid upon redemption. 

1463. Certificate of satisfaction required to effect redemption by creditor. ^ 

1464. What evidence a redeeming judgment creditor must furnish. 

1465. Id.; as to mortgage creditor. 

1466. Id.; as to executor or administrator. 

1467. Officers to keep papers open to inspection ; when to file them. 

1468. When redemption takes effect. 

1469. Certificate to be given, when redemption made. 

1470. Certificate may be acknowledged and recorded. 

1471. When and by whom conveyance to be executed. 

1472. To whom conveyance to be executed. 

1478. When conveyance made to executor or administrator ; effect thereof. 

1474. Assignment must be acknowledged and filed. 

1475. Under-sheriff or successor to act, if sheriff dies. 

1476. Money may be paid, etc., to under-sheriff, or deputy-sheiiff, who 

sold property. 

1477. AppUcation of this article to sale by coroner, or person specially 

appointed, etc. 

1478. Id.; where coroner or person appointed dies, etc. 

§ 1430. The expression, " real property **, as used in this and the To what 
succeeding article, includes leasehold property, where the lessee or his pr^ei^ 
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fSSti 



tbu sfHeto ^^^^P^^ ^ poseessed^ at the time of the sale, of at least five years 
Aj^iiM. anexpired term of the lease, and also of the bailding or bmldings, if 

any, erected therenpon* 

tny^it 8 14S1. Real property, held by one person, in trust or for the use of 

in ini#t, another, is liable to levy and sale by virtue of an execution, issued 

Ueuf^exB- ^P^^ ^ judgment recovered against the person, to whose use it is so 

entkoL held, in a case where it is prescribed by law, that, by reason of the 

invalidity of the trust, an estate vests in the beneficiary ; but special 

provision is not otherwise made by law, for the mode ik sutgecting it 

to his debts. 

f^^j,^ § 14S2. The judgment debtor^s equity of redemption, in real prop- 

tioni whan erty mcnigaged, shall not be sold by virtue of an execution, issued 

J2i^ ^ upon a jnd^ent recovered for the mortgage debt, or any part thereof. 

Directton ^ 1433. Where an execution against property, is issued upon a judg- 

toib« la- ment, specified in the last section, to the county where the mortgaged 

ejueatiSn. pi^operty is situated, the attorney, or other person who subscril^ it, 

must indorse thereupon a direction to the sheriff, not to levy it upon 

the mortgaged property, or any part thereof. The direction must 

briefly describe the mcnrtgaged property, and refer to the . book and 

I)age, where the mortgage is recorded. If the execution is not col- 
ected out of the other property of the judgment debt/or, the sheriff 
must return it wholly or partly tmsatisfied, as the case requires. 
Mto of reAi 8 1434. The sheriff who sells real property, by virtue of an execution, 
popertr; must previously give public notice of the time and place of the sale, seB 

how siren, follows: 

1. A written or printed notice thereof must be conspicuously fast- 
ened up, at least forty-two days before the sale, in three public places, 
in the town or city where the sale is to take place, and also in three 
public places, in the town or city where the property is situated, if the 
sale is tb take place in another town or city. 

2. A copy of the notice must be published, at least once in each of 
the six weeks, immediately preceding the sale, in a newspaper pub- 
lished in the county, if there is one ; or, if there is none, in the news- 
paper printed at Albany, in which legal notices .are required to be 
published. 

JJopjrty* g 1435. In each notice, specified in the last section, the real property 
•oribed to be sold must be described with common certainty, by setting forth 
Pftrt^miv *^® name of the township or tract, and the number of the lot, if there 
b« told. is any, or by some other appropriate description. The validity of a 
sale is not affected by the fact, that the property sold is part only of the 
property advertised to be sold. 
tnegv&r^ § 1436. A sheriff who sells real property, by virtue of an execution, 
ity ffsftie. without having given notice thereof, as prescribed in the last two sec- 
tions, or otherwise than as prescribed in this chapter, forfeits one thou- 
sand dollars to the party injured, in addition to the damages which 
the latter sustains thereby. 
Mftnner ot § 1487. Where real property, offered for sale by virtue of an execu- 
oondttoting ^.^^^^ oonsists of two Or more known lots, tracts, or parcels, each lot, 
tract, or parcel must be separately exposed for sale. If a person who 
is the owner of, or is entitled by law to redeem, a distinct parcel of the 
property, of any other description, requires that parcel to be exposed 
lor sale separately, the sheriff must expose it accordingly. No more 
real property shall be exposed for sale, than it appears to be necessary 
to sell, in order to satisfy the execution. 
S2S dS? § 1438. The sheriff, who sells real property, by virtue of an execu 
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tion, must make out, subscribe, and acknowledge before an officer ucatecer- 
authorized to take the acknowledgment of a deed, duplicate certificates Sflcates of 
of the sale, containing: ^^' 

1. The name of each purchaser, and the time when the sale was 
made. 

2. A particular description of the property sold. 

3. The price bid for each distinct parcel separately sold. 

4. The whole consideration money paid. 

§ 1439. The sheriff must, within ten days after the sale, file one of Pf Jf*^®**® 
the duplicate certificates, in the office of the clerk of the county, and corded,eto. 
deliver another to the purchaser. If there are two or more purchasers, 
a certificate must be delivered to each. The clerk must immediately 
record the certificate in a book, kept by him for that purpose, and must 
index the record, to the name of the judgment debtor. His fees for so 
doing must be paid by the sheriff, as part of the expenses of the sale. 

§1440. The right and title of the judgment debtor, or of a person Title to 
holding under him, or deriving title through him, to real property, sold ^^ JJJ^" 
by virtue of an execution, is not divested by the sale, until the expira- divested 
tion of the period, within which it can be redeemed, as prescribed in Seed!^ 
this article, and the execution of the sheriff's deed. But if the property 
is not redeemed, and a deed is executed in pursuance of the sale, the 
grantee in the deed is deemed to have been vested with the legal 
estate, from the time of the sale, for the purpose of maintaining an 
action for an injury to the property. 

§ 1441. The person entitled to the possession of real property, sold J^f^^ ^/ 
by virtue of an execution, as prescribed in the last section, may, during the proj)- 
the period therein specified, use and enjoy the same as follows, without f^^e^? 
being chargeable with committing waste : ate period. 

1. He may use and enjoy it in like manner, and for the like pur- 
poses, as it was used and enjoyed before the sale, doing no permanent 
injury to the freehold. 

2. He may make necessary repairs to a building, or other erection 
thereupon. But this subdivision does not permit an alteration in the 
form or structure of the building, or other erection. 

3. He may use and improve the land, in the ordinary course of hus- 
bandry ; but he is not entitled to a crop, growing thereon^ at the expi- 
ration of the period of redemption. 

4. He may apply any wood or timber on the land to the necessary 
reparation of a fence, building, or other erection, which was thereupon 
at the time of the sale. 

5. If he actually occupies the land sold, he may take necessary fire- 
wood therefrom for use in his household. 

§ 1442, If, at any time during the period allowed for redemption, Order to 
the judgment debtor, or any other person in possession of the property wm^T 
sold, commits, or threatens to commit, or makes preparations for com- JjJ^^^** 
mitting, waste thereupon, the supreme court, or any justice thereof, piled for. 
within the judicial district, or the county judge of the county, in which 
the property, or any part thereof, is situated, may, upon the applica- 
tion of the purchaser, or his assignee, or the agent or attorney of either, 
and proof, by affidavit, of the facts, grant, without notice, an order, 
restraining the wrong-doer from committing waste upon the property. 

§ 1443. If the person, against whom such an order is granted, com- Proceed- 
mits waste in violation thereof, after the service upon him of the order, SSsh^vio- 
with a copy of the affidavit upon which it was granted, the court or ^**^^^®^ 
judge, upon proof, by affidavit, of the facts, may grant an order, requir- 
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ing him to show cause, at a time and place therein specified, why he 
should not be punished for a contempt. 

§ 1444. If, upon the return of the order to show cause, it satisfactorily 
appears, that the person, required to show cause, has violated the 
former order, the court or judge may either punish him, as prescribed 
by law for the punishment of a contempt of a court of record, other 
than a criminal contempt ; or may grant a warrant, directed to the 
sheriff of the county, reciting the former order, and the violation 
thereof, and commanding the sheriff to commit the wrong doer to close 
confinement, for a term specified therein, not more than one year. A 
person thus committed cannot be admitted to the liberties of the jail. 

§ 1445. The warrant may be superseded, and the prisoner dis- 
charged, by an order, in the discretion of the court or judge commit- 
ting him, upon his executing, to the person who applied for the warrant, 
an undertaking, in a sum fixed, and with sureties approved, by the 
court or judge, to the effect, that he will pay any judgment, which the 
applicant, or his assignee, or other representative, may recover against 
him, by reason of any waste theretofore or thereafter committed on the 
property; and upon his paying to the applicant, for the costs and 
expenses of the proceedings, a sum, fixed by the court or judge. 

§ 1446. Within one year after the sale of real property, by virtue of 
an execution, a person, specified in the next section, may redeem it, 
by paying to the purchaser, his executor, administrator, or assignee, 
or to the sheriff who made the sale, for the use of the person so entitled 
thereto, the sum of money which was paid upon the sale, with interest 
from the time of the sale, at the rat^ of ten per centum a year. 

§ 1447. The redemption, specified in the last section, may be made, 
either by the judgment debtor, whose right and title were sold, or by 
his heir, devisee or grantee, who has acquired, by inheritance, devise, 
deed, sale, by virtue of a mortgage or of an execution, or by any other 
means, an absolute title to the property proposed to be redeemed ; or, 
in a case specified in section one thousand four hundred and fifty-eight 
or one thousand four hundred and fifty-nine of this act, to a portion 
thereof. 

§ 1448. Upon payment being made, by a person entitled to redeem 
real property, as prescribed in the last two sections, the sale of the 
property redeemed, and the certificates of the sale, as far as they relate 
thereto, become null and void. 

§ 1449. Real property, sold by virtue of an execution, which remains, 
at the expiration of one year after the sale, unredeemed by the person 
or persons entitled to redeem it, as prescribed in the last three sections, 
may be redeemed, within three months after the expiration of the year, 
by the creditors specified, and upon the terms and in the manner pre- 
scribed, in the following sections of this article. 

§ 1450. In a case specified in the last section, a creditor, having in 
his own name, or as executor, administrator, assignee, trustee, or 
otherwise, a judgment rendered, or a mortgage duly recorded, at any 
time before the expiration of fifteen months from the time of the sale, 
which is a lien upon the real property sold, may redeem that property, 
by paying the sum of money, which was paid upon the sale thereof, 
with interest at the rate of seven per centum a year from the time of 
the sale, and executing a certificate of satisfaction, as prescribed in 
section one thousand four hundred and sixty-three of this act. 

§ 1451 . Where a creditor has redeemed real property, as prescribed 
in the last section, any other creditor, who might have redefemed it 
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from the purchaser, as therein prescribed, may redeem it from the first ^^' ' 
redeeming creditor, as follows : from a re- 

1. He must reimburse to the first redeeming creditor, his executor, ^rlStof, 
administrator, or assignee, the sum paid by him to redeem the prop- 
erty, with interest at the rate of seven per centum a year, from the 

time of his redemption. 

2. He must execute a certificate of satisfaction, relating to his judg- 
ment or mortgage, in like manner as the first redeeming creditor was 
required to do. 

3. If the judgment or mortgage, by virtue of which the first creditor 
redeemed, is prior to the judgment or mortgage of the* second creditor, 
the second creditor must also pay to the first creditor, the sum specified 
in the certificate of satisfaction, executed by him upon his redemption, 
with interest at the rate of seven per centum a year, from the time of 
his redemption; unless the first redeeming creditor's judgment or 
mortgage had ceased, when he redeemed, to be a lien as against the 
second redeeming creditor ; in which case, the latter need not pay any 
part of the sum, specified in the certificate. 

§ 1452. Where the lien of the second redeeming creditor's judgment id.; when 
or mortgage, is prior to that of the first redeeming creditor's judgment deeming^* 
or mortage, so that the former redeems, without paying the sum, creditor 
specified in the latter's certificate of satisfaction, the latter may, with* p?for uen. 
out executing another certificate of satisfaction, again redeem from the 
former, or from any subsequent redeeming creditor, in a case, where 
he would have been entitled to redeem, if his first certificate had not 
been executed ; and he has the same rights, with respect to any cred- 
itor redeeming from him, as if his first certificate had been executed, 
when he made his second redemption. 

§ 1453. A third or other creditor, who might have redeemed, as pre- subse- 
scribed in the last four sections, may redeem from the second or any Jemptions 
other creditor, who has redeemed, in the manner, and* upon the terms by other 
and conditions, prescribed in the last two sections. creditors. 

§ 1454. A creditor, who might have redeemed within fifteen months when 
after the sale, as prescribed in the last four sections, may redeem from ^ay^re^ 
any other redeeming creditor, although the fifteen months have elapsed ; deem aftet 
provided, that he thus redeems within twenty-four hours after the last SfontSs. 
previous redemption. 

§ 1455. A redemption, made by a creditor, on or after the last day whenre- 
of the fifteen months, must be made at the sheriff's office of the county. ^rS? be^ 
The sheriff, or his under-sheriff, or a deputy-sheriff, in his behalf, must made at 
attend at the sheriff's office, for that purpose, on the last day of the offic^* 
fifteen months, and on ekch day thereafter, in which a redemptictfi can 
Jbe made, during thq time when the sheriff's office is required by law 
to be kept open. In the absence of the sheriff, the redemption may be 
made, by paying the necessary money, and delivering the necessary 
papers, to the under-sheriff, or to any deputy-sheriff present at the 
sheriff's office. If the term of office of the sheriff, who made the sale, 
has expired^ and he, or his under-sheriff, or a deputy-sheriff author- 
ized, in his behalf, to receive the necessary money and the necessary 
papers, is not- present, the money may be paid, and the papers maybe 
delivered, to the sheriff then in office, or to the under-sheriff or a 
deputy-sheriff of the latter. 

§ 1456. If the purchaser, at the execution sale, of property, which original 
can be redeemed by a creditor, as prescribed in this article, is also a purchaser 
creditor of the judgment debtor, and as such could redeem from a pur- de*mr 
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chaser, or a redeeming creditor, he may avail himself of his judgment 
or mortgage, to redeem from any other redeeming creditor. 

§ 1457. The judgment creditor, by virtue of whose execution real 
property has been sold, cannot avail himself of the judgment, upon 
which the execution was issued, to redeem the property ; nor, except 
as otherwise specially prescribed in this article, can a creditor, who has 
once redeemed, avail himself of the same judgment or mortgage, to 
redeem again. But if either has another judgment or mortgage, which 
would entitle him to redeem, he may avail himself thereof for that 
purpose, in the same manner and on the same terms, as any other 
creditor. 

§ 1458. Where a person, who has an absolute title toi or a judgment 
or mortgage, which is a lien upon, a distinct parcel, only of the real 
property, sold by virtue of an execution, would be authorized, by this 
article, to redeem the property, if his title or lien extended to the 
whole, he may redeem, from a purchaser, the entire property sold, or 
from a prior redeeming creditor, the entire property redeemed by that 
creditor ; except that if his title or lien extends to a distinct parcel 
only of one or more parts of the property, which were separately sold, 
he can redeem, from a purchaser, only the part or parts thus separately 
sold, in which his distinct parcel is- included. 

§ 1459. Where two or more persons own undivided shares, as joint 
tenants, or as tenants in common, in real property, sold by virtue of an 
execution, or in a distinct parcel thereof, which has been separately 
sold ; each of them may redeem, from the purchaser, as prescribed in 
sections one thousand four hundred and forty-six and one thousand 
four hundred and forty-seven of this act, the share or interest, belong- 
ing to him, by paying a part of the purchase money, bid for the prop- 
erty, or for that distinct parcel thereof, bearing the same proportion to 
the whole, as the share or interest, proposed to be redeemed, bears to 
the property, or distinct parcel separately sold, of which it is a part ; 
together with interest on the sum so paid, from the time of the sale, at 
the rate of ten per centum a year. 

§ 1460. Where the judgment or mortgage of a creditor, entitled to 
redeem, is a lien upon an undivided share, specified in the last section, 
he may redeem, from a purchaser, that undivided share, by paying 
him the same proportion of the purchase money, which the owner 
must have paid to redeem it, as prescribed in the last section ; or he 
may redeem, from a prior redeeming creditor, the entire property re- 
deemed by the latter, with like effect and in the same manner, as if 
his lien attached to the whole. 

§ 1431. The sheriff, the purchaser, the judgment creditor or a redeem- 
ing creditor, cannot, by his agreement or other act, in any manner 
impair or prejudice the right of any other person to redeem, as pre- 
scribed in this article. 

' § 1462. The money riequired to be paid by a creditor, in order to 
effect a redemption of real property, as prescribed in this article, may 
be paid to the purchaser or creditor, from whom the property is to be 
redeemed,' his executor, administrator or assignee ; or it may be paid, 
for the use of the person so entitled thereto, to the sheriff who made • 
the sale. 

§ 1463. The certificate of satisfaction, required to be executed by a 
creditor, in order to effect a redemption of real property, must be 
acknowledged or proved, and certified, in like manner as a deed to be 
recorded in the county ; must describe, with reasonable certainty, the 
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judgment or mortgage under which he redeem^, and specify the sum 
duo thereupon ; and must state, that the redemption satisfies the judg- 
ment or mortgage, in full, or to a specified amount. It must be tiled 
in the county clerk's office, at or before the time when the money is 
paid to effect the redemption, unless the money is paid to the sheriff; 
in which case, the certificate must also be delivered, at the time of the 
payment, to the sheriff, who must file it in the county clerk's office, as 
prescribed in section one thousand four hundred and sixty seven of this 
act. 

The county clerk, immediately after the execution and recording of 
the deed, must enter in his docket, the satisfaction, or partial satisfac- 
tion, of a judgment specified in a certificate so filed, as required by 
law, when a judgment is collected, by virtue of an execution. If a 
mortgage, specified in the certificate, is recorded in his office, he must 
cancel and discharge the mortgage of record, if it is satisfied by the 
certificate ; or, if it is only partially satisfied, he must make a minute 
of the partial satisfaction, upon the record thereof. If the property 
mortgaged is situated in a county, in which, there is a register, the 
county clerk must transmit a certified copy of the certificate to the 
register, who must, in like manner, cancel and discharge the mortgage 
of record, or make a minute of the partial satisfaction thereof. The 
clerk's and register's fees, for performing the services specified in this 
section, must be paid by the sheriff; who may require the person 
entitled to a deed to pay him the amount thereof, before the deed is 
delivered. 

9 1464. In order to entitle a creditor by judgment to redeem real what evi- 
property, as prescribed in this article, he must, when he redeems, file redeeming 
in the county clerk's office, or deliver to the sheriff, as the case requires, ^^re^or * 
the following evidence of his right : must ivir- 

1. A copy of the docket of the judgment, under which he claims the ^^®^* 
. right to redeem, duly certified by the county clerk. 

2. Each assignment of the judgment, which is necessary to establish 
his right. An assignment so filed or delivered must be acknowledged- 
or proved, and certified, in like manner as a deed to be recorded, or 
the execution thereof must be proved, by the affidavit of the creditor, 
or of a witness thereto; unless it has been filed, and entered, as pre- 
scribed in article third of title first of chapter eleventh of this act, in 
which case, a certified copy thereof must be filed or delivered. 

3. An affidavit, made by him, or his attorney or agent, stating truly 
the sum remaining unpaid on the judgment, at the time of claiming 
the right to redeem. 

§ 1465. In order to entitle a creditor by mortgage to redeem real ^^'r.^ ^ 
property, as prescribed in this article, he must, when he redeems, file SeditoS^ 
in the county clerk's office, or deliver to the sheriff, the following evi- 
dence of his right : 

1. A copy of the mortgage, under which he claims the right to 
redeem, duly certified by the clerk or register of the county. 

2. Each assignment of the mortgage, which is necessary to establish 
his right, acknowledged or proved, and certified, as prescribed in the 
last section for an assignment of a judgment, unless it has been 
recorded ; in which case a certified copy of the record must be filed or 
delivered. 

3. An affidavit, made by him, or by his attorney or agent, stating truly 
the sum remaining unpaid on the mortgage, at the time of claiming the 
right to redeem. 
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§ 1466. In either o^ the cases specified in the last two sections, if 
the person, proposing to redeem, claims to be entitled so to do, by- 
reason of his being an executor or administrator of a person, who, if 
living, would be entitled to redeem, he must file or deliver, with the 
other papers therein prescribed, a certified copy or a sv^om copy of his 
letters testamentary, or letters of administration. 

§ 1467. The sheriff to whom one or more papers, specified in the 
last four sections, are delivered, must keep them open, at all reasonable 
times during the period allowed for redemption, to the inspection of all 
persons interested. He must have all those papers at the sheriff's 
office, at the times when he is required to attend thereat, for the purpose 
of enabling creditors to redeem, as prescribed by law ; and he must 
file them in the county clerk's office, within three days after the exe- 
cution of the deed. 

§ 1468. A redemption by a creditor is effected, only when he has 
paid all the money required to be paid, and filed or delivered all the 
papers, required to be filed or delivered, as prescribed in this article ; 
and a waiver of any of those requirements is void, as against a person 
who is entitled subsequently to redeem. Where a redemption is thus 
effected, it vests in the redeeming creditor all the right, title, and 
interest, which the purchaser acquired by the sale. 

§ 1469. Where a redemption is made, as prescribed in this article, 
the officer or other person, to whom money is paid, or a paper is 
delivered, for the purpose of effecting the redemption, must execute 
and deliver, to the person paying ]bhe money or delivering the paper, a 
certificate, stating all the facts which transpired before him, with respect 
to the redemption. 

§ 1470. Such a certificate may be acknowledged or proved, and cer- 
tified, in like manner as a deed to be recorded in the county where the 
property is situated. The recording thereof, in the office of the clerk 
or register of that county, in the book for recording deeds, has the 
same effect, as against subsequent purchasers and incumbrancers, as 
'the recording of a conveyance. 

§ 1471. Immediately after the expiration of fifteen months from the 
time of sale ; except where a redemption has been made on the last 
day of the fifteen months, and, in that case, immediately after the 
expiration of twenty-four hours from the last redemption ; the sheriff, 
who made the sale, must execute the proper deed or deeds, in order to 
convey to the person or persons entitled thereto, the part or parts of the 
property sold, which have not been redeemed by the judgment debtor, 
his heir, devisee, or assignee. The deed conveys to the grantee therein 
the right, title, and interest, which were sold by the sheriff. 

§ 1472. If any part of the property remains unredeemed by a cred- 
itor, it must be conveyed, by the sheriff, to the purchaser upon the 
sale, except where the certificate of sale has been assigned ; in which 
case, it must be conveyed to the last assignee. Any part or parts of 
the property sold, which have been rendered* by a creditor, must be 
conveyed by the sheriff, to the last redeeming creditor, except where 
he has assigned the certificate of redemption, or has executed any 
other assignment of his right, title, and interest in the property 
redeemed by him ; in which case, it must be conveyed to the last 
assignee. 

§ 1473. Where a person, entitled to a deed, dies before the delivery 
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of the deed, the sheriff must execlite and deliver the deed to ^i^oradminja- 
executor or administrator. The property so conveyed must be held, in trator; ef- 
trust for the use of the heirs or devisees of the decedent, subject to the Jjp^^^ere- 
dower of his widow, if there is one ; but it may be sold, in a proper 
case, for the payment of his debts, in the same manner as land, whereof 
he died seized. 

§ 1474. .Before an assignee, or his executor or administrator, is Assip- 
entitled to a deed, as prescribed in the last two sections, each assign- £®ac-™^^ 
ment, under which the deed is claimed, must be acknowledgod or Jj^^^^" 
proved, and certified, in like manner as a deed to be recorded in the flied. 
county where the property is situated, and must be filed in the office 
of the clerk of that county. 

§1475. Where a sheriff dies, is removed from office, or becomes under 
otherwise disqualified to act, at any time after making a sale of real iJccMsor 
property, by virtue* of an execution, the property, or a distinct parcel *9*ot,if 
thereof, may hb redeemed, by paying the necessary money, and ^ ® ^^ 
delivering the necessary papers, to his under-sheriff, who must also 
execute and deliver the proper deed or deeds of property, not redeemed 
by the judgment debtor, his heir, devisee, or grantee. If the under- 
sheriff also dies, is removed from office, or becomes otherwise disquali- 
fied to act, the property may be redeemed, by paying the necessary 
money, and delivering the necessary papers, to the sheriff's successor 
in office, who must also execute and deliver the proper deed t)r deeds. 
The under-sheriff or the sheriff's successor, as the case requires, pos- 
sesses all the powers, and is subject to all the duties and liabilities, 
of the sheriff who made the sale, touching the redemption and con- 
veyance of property sold, and the proceedings relating thereto : and 
each provision of law, regulating those proceedings, and applicable 
to the sheriff who made the sale, is applicable to his under-sheriff or 
successor. This section applies where a sale was made, either before 
or after this act takes effect. 

§ 1476. Where real property is sold, by virtue of an execution, by Money 
the under-sheriff or a deputy-sheriff, in behalf of the sheriff, money JSJ^^Itc. 
required to be paid, or a paper required to be delivered, to the sheriff, to under " 
in order to effect a redemption, as prescribed in this article, at any depu^^' 
time before the last day of the fifteen months from the time of the sale, ^^J g^,!^ 
may be paid or delivered, either to the sheriff, or to the under-sheriff property, 
or deputy-sheriff, who made the sale. 

§ 1477. Where real property is sold, by virtue of an execution, by a AppUca- 
person specially appointed by the court, as prescribed in section one ^?t?cie to * 
thousand three hundred and sixty-two or section one thousand three ^*^® *>>' ^^^' 

oner or 

hundred and eighty-eight of this act, it may be redeemed, as pre- person 
scribed in this article, as if it had been sold by the sheriff, except as l^p^JSjJ^^ 
follows : 9to. 

1. Money, required to be paid, or a paper, required to be delivered, 
to the sheriff, in order to effect a redemption, as prescribed in this 
article, at any time before the last day of the fifteen months from the 
time of the sale, must be paid to the officer who made the sale ; unless 
the person entitled to redeem, his agent or attorney, files with the 
clerk of the county, with the paper or papers required to be filed, or to 
be delivered to the sheriff, for the purpose of effecting the redemption, 
his affidavit, to the effect, that the officer is dead ; or has been removed ; 
or, where he is a coroner, that he is no longer in office ; or that after 
diligent search, the affiant has been unable to find him within the 
county ; in which case, the money may be paid into court, by paying 
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it to the county treasurer, to the Credit of the cause, with like effect, 
as where it is paid to the sheriff, after a sale by the latter. 

2. The provisions of section one thousand four hundred and fifty-five 
of this act, apply to a redemptipn, upon a sale made as prescribed in 
this section ; and the officer, who sold the property, must attend, as the 
sheriff is therein required to attend. If he is not present, the redemp- 
tion may be effected, as prescribed in that section, for redemption in a 
case, where the term of office of the sheriff, who made the sale, has 
expired. 
Id.; where § 1478. If, when the period for redemption expires, a coroner, or a 
persrm ap- porsou Specially appointed by the court, who has sold real property, by 
S?e?*ete. , virtue of an execution, is dead, or has been removed, or, in the case of 
* * a coroner, if he is no longer in office, the court must, upon the applica- 
tion of a person entitled to a deed, appoint a person, to execute the 
deed accordingly. 



ARTICLE FOURTH. 

Rbhbdibs fob FaUiUBB of Title to Rbal Pbofbbtt sold, akd to bkfobcb Con- 

tbibution. 

f 

' SBcnoN 1479. "When evicted purchaser may recover parchase-money. 

1480. Remedy of judgment creditor thereupon. 

1481. Contribution between owners of real property. 

1482. Id. ; when part owner redeems. 
1488. Order of contribution. 

1484. Contribution, how enforced by means of original judgment. 

1485. Requisites to preserve the lien. 

1486. Entry upon the docket. 

When § 1479. The purchaser of real property, sold by virtue of an execu- 

pSSjhaser tion,' his heir, devisee, grantee, or assignee, who is evicted from the 
^ver'pnr- P^ssessipn thereof, or against whom judgment is rendered, in an action 
chase- to recover the same, may recover, the purchase-money, with interest, 
money. from the person for whose benefit the property was sold, where the 

judgment was rendered, or the eviction occurred, in consequence, 

either: 

1. Of any irregularity in the proceedings concerning the sale ; or 

2. Of the judgment, upon which the execution was issued being 
vacated or reversed, or set aside for irregularity, or error in fact. 

Eemedyof § 1480. Where final judgment is rendered, against the defendant, 
creSito?* in an action specified in subdivision first of the last section, the judg- 
thereupon. ment, by virtue of which the sale was made, remains, in his favor, valid 
. and efiectual against the judgment debtor therein, his executor, admin- 
istrator, heir or devisee, for the purpose of collecting the sum paid on 
the sale, with interest. He may accordingly have a further execution 
upon that judgment ; but the execution does not affect a purchaser in 
good faith, or an incumbrancer by mortgage, judgment, or otherwise, 
whose title or whose incumbrance accrued, before the actual levy 
thereof. 
Contribu- § 1481. Where the real property of two or more persons is liable to 
t'wJe^" satisfy a judgment, and the whole of the judgment, or more than a due 
J^ers of proportion thereof, has been collected, by a sale of the real property of 
property. One or more of them, by virtue of an execution issued upon the judg- 
ment; the person so aggrieved, or his executor or administrator, may 
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maintain an action, to compel a just and equal contribution by all the 
persons, whose real property ought to contribute as prescribed in the 
next section but one. 

§ 1482. Where the heir, deyisee, or grantee, of a judgment debtor, w.; when 
having an absolute title to a distinct parcel of real property, sold by redeoiM?^ 
virtue of an execution, redeems, as prescribed in section one thousand 
four hundred and fifty-eight of this act, the property sold, or any part 
or parts thereof separately sold, which include his property ; he may, 
in like manner, maintain an action, to compel a just and equal contri- 
bution by those, who own the residue of the property thus redeemed. 

§ 1483. Where an action is brought, as prescribed in the last two Order of 
sections, the real property is liable to contribution in the following ^^^ ^" 
prder : 

1. If it comprises different undivided shares or distinct parcels, 
which have been conveyed by the judgment debtor, they are liable in 
succession, commencing with the portion last conveyed. 

2. If it comprises different undivided shares or distinct, parcels, 
which have been sold by virtue of two or more executions, they are 
liable in succession, commencing with the portion sold under the last 
and youngest judgment. 

3. If it comprises different undivided shares or distinct parcels, some 
of which have been conveyed by the judgment debtor, and some of 
which Mkve been sold by virtue of one or more executions, they are 
respectively liable in succession, according to the order prescribed in 
the first and second subdivisions of this section. 

§ 1484. For the purpose of enforcing contribution, as prescribed in contribn- 
the last section, the court, in which the action is brought, may, and in enS/rce? 
a proper case, must, permit the plaintiff to use the original judgment, Jf^j^Jai 
and to collect, by an execution issued thereupon, out of any real prop- judgment, 
erty subject to the lien thereof, the sum which ought to be contributed 
by that property. For that purpose, the lien of the original judgment, 
upon that real property, when preserved, as prescribed in the next sec- 
tion, continues, for the term prescribed in sections one thousand two 
hundred and fifty-one and one thousand two hundred and fifty-five of 
this act, to the extent of the sum, which ought to be so contributed, 
notwithstanding the payment made by the party seeking contribution. 

§ 1485. The lien of the original judgment may be preserved, as pre- Requisites 
scribed in the last section, by filing, in the clerk's office of the county Se^ulnr* 
where the real property is situated, within twenty days after the pay- 
ment, for which contribution is claimed, an affidavit, in behalf of the 
person aggrieved, stating the sum paid, and his claim to use the judg- 
ment for the reimbursement thereof, with a notice, requiring the clerk 
to make the entries specified in the next section. But the lien is not 
preserved, as against a grantee or mortgagee in good faith, for a valu- 
able consideration, without notice, and before the entries are actually 
made. 

§ 1486. 0^ filing the affidavit and notice, the clerk must make, upon Entry^upon 
the docket of the judgment, an entry, stating the sum paid, and that tiie docket. 
the judgment is claimed to be a lien to that amount. Where it is 
desired to preserve the lien, upon property situated in two or more 
counties, a similar affidavit and notice must be filed with, and a similar 
entry made by, the clerk of each county. 
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TITJLE8. 

TITLE III. 

Exectitian against the person, 

Bacnov 1487. In what cases execution may be issued against the person. 

1488. Id.; against a woman. 

1489. When execution against property must be first issued. 

1490. Simultaneous executions not allowed against property and persoiu 

1491. Id.; when debtor has been taken. 

1492. New execution may issue after escape. 

1493. Id.; when debtor dies charged in execution. 

1494. Id.; when creditor discharges debtor after thirty days. 

1495. New execution not to be e^orced against real property sold, etc. 

In what § 1487. Where a judgment can be enforced by execution, as pre- 
cutfon^may scribed in section one thousand two hundred and forty of this act, an 
a^^St^e ^^^C'^^ioi^) against the person of the judgment debtor, may be issued 
pS^. thereupon, subject to the exception specified in the next section, in 
either of the following cases : 

1. Where the plaintiff's right to arrest the defendant depends upon 
the nature of the action., 

2. In any other case, where.an order of arrest has been granted and 
executed in the action, and has not been vacated. • 

Id.; against §1488. But an execution cannot be issued against the person of a 
a woman, ^^^g^^^ unless an order of arrest has been granted and executed in the 

action, and has not been vacated. 

When exe- § 1489. Unless the judgment debtor is actually confined, without 

against having been admitted to the liberties of the jail, by virtue of an eiecu- 

muS^^ tion against his person, issued hi another action, or of an order of arrest 

first issued, or a surrender by his bail, in the same action, an execution against his 

person cannot be issued, until an execution against his property has 

been returned, wholly or partly unsatisfied. If he is a resident of the 

State, the execution against his property must have been issued to the 

county where he resides. 

Simuitane- § 1490. An execution against the person of the judgment debtor 

Sons m?t" cannot be issued, without leave of the court, while an execution against 

against* his property, issued in the same action, remains unretumed ; and an 

property execution against his property cannot be issued, without leave of the 

andperson. ^q^^^ while an execution against his person, issued in the same action, 

remains unretumed. 
M; when § 1491. Where a judgment debtor has been taken, and remains in 
beentoken. custody, by virtue of an execution against his person, another execu- 
tion cannot be issued, in the sahie action, against his person or his 
property, except in a case specially prescribed by law. 
New exe- § 1492. If a judgment debtor escapes, after having been taken, by 
fssue at^r^ virtue of an execution against his person, he may be retaken, by virtue 
escape. of a new execution against his person ; or an execution against his 
property may be issued, as if the execution, by virtue of which he was 
taken, had been returned, without his having been taken. 
Id.; when § 1493. Where a judgment debtor, who has been taken by virtue of 
chared uf ^n execution against his person, dies while in custody, a new execution 
execution, against his property may be issued, as if the execution, by virtue of 
which he was taken, had been returned without his having been taken. 
Id.; when § 1494. At any time after a judgment debtor has remained in cus- 
di^hwrges tody, by virtue of an execution against his person, for the space of 
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thirty days, the judgment creditor may serve upon the sheriflf a writ- ^^^^^^ ^f. 
ten notice, requiring him to discharge the judgment debtor from cus- ter thirty" 
tody, by virtue of the execution. Whereupon the sheriff must discharge *^*y®- 
the judgment debtor, and return the execution accordingly. After 
service of such a notice, another execution, affainst the person of the 
judgment debtor, cannot be issued upon the judgment; but after his 
discharge, the judgment creditor may otherwise enforce the judgment, 
as if the execution, from which he was discharged, had been returned, 
without his having been taken. 

§ 1495. A new execution against property, issued in a case specified New exc 
in the last two sections, cannot be enforced against an interest in real to be'^en'- 
property, including a chattel real, which was purchased, in good faith, ^g^^® ^^ 
from the judgment debtor, after the recovery of the judgment upon real prop- 
whichit is issued; or which was sold by virtue of an execution, issued JSf * 
upon a previous or subsequent judgment. 

§ 1496. This act shall take effect on the first day of May, eighteen 
hundred and seventy-seven. 
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AN ACT explaining, defining and regulating the eflFect and 
application of, and otherwise relating to, the act passed at 
this session of the Legislature, entitled " An act relating 
to courts, officers of justice, and civil proceedings." 

Passed June 2, 1876 ; three-fifths being present. 

TJie People of the State of New Torky represented in Senate and 
Assembly J do enact as follows : 

Code of Re- SECTION 1. The Ect, passed at this session of the Legislature, enti- 
mediaijiis- ^|^^ u^j^ ^l^^ relating to courts, officers of justice, and civil proceed- 
ings," constitutes a portion of the new revision of the statutes ; and 
may be styled, in any act of the Legislature, or proceeding in a court 
of justice, or whenever it is otherwise referred to as "The Code of 
Remedial Justice." 
Constitu- § 2. In construing that act, the following rules must be observed, 
^^^ except where a contrary intent is expressly declared in the provision to 

be construed, or plainly apparent from the context thereof: 
"Superior 1. The " superior city courts " are, collectively, the court of common 
courts." pleas for the city and county of New York, the superior court of the 
city of New York, the superior court of Buffalo, and the city court of 
Brooklyn. 
Mf »i- 2. The word, " mandate," includes a writ, process, or other written 

direction issued pursuant to law, out of a court, or made pursuant to 
law, by a court, or a judge thereof, or by a person acting as a judicial 
officer, and commanding a court, board or other body, or an officer, or 
other person, named or otherwise designated therein, to do, or to re- 
frain from doing, an act therein specified. 
"Judge." 3. The word, "judge," includes a justice, surrogate, recorder or other 
judicial officer, authorized or required to act, or prohibited from acting 
in the matter or thing referred to, in the provision in which that word 
is used. 
"Clerk." 4^ The word, "clerk," signifies the clerk of the court, wherein the 
action or special proceeding is brought, or wherein, or by whose 
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aathority, the act is to be done, which is referred to in the provision in 
which it is used. If the action or special proceeding is brought, or the 
act is to be done, in or by the authority of the Supreme Court, it signi- 
fies the clert of the county where the action or special proceeding is 
triable, or the act is to be done. 

5. The word " report," when used in connection with a trial, or other "Report." 
inquiry, or a judgment, means a referee's report ; and the word, " deci- 
sion," when used in the same connection, means the decision of the 

court upon a hearing, or the trial of an issue, before the court, without 
a jury. 

6. An " action of ejectment" is an action to recover the possession of "/qtion 

a O 1 J 01 6JCCt- 

some specific real property. . ment." 

7. A "judgment creditor's action" is an action brought by a judg- "judg- 
ment creditor, pursuant to the provisions of sections thirty-eight and JJ®^J ^^^' 
thirty-nine of title two of chapter one of part three of the Revised Uon.*' 
Statutes, or otherwise to aid in the collection of a judgment for a sum 

of money, or directing the payment of a sum of money. 

8. A " personal injury " includes libel, slander,-criminal conversation, ;' Personal 
seduction, and malicious prosecution ; also, an assault, battery, false ^"J'^^* 
imprisonment, or other actionable injury to the person of the plaintiff, 

or his or her wife, husband, child, or servant. 

9. An "injury to property" is an actionable act, whereby the estate "injury to 
of another is lessened, other than a personal injury, or the breach of a t^^^^^^-' 
contract. 

10. Personal property taken by a sheriff, in an action to recover the "Requisi- 
possession thereof, pursuant to the plaintiff's claim of the immediate pi^y^'*^" 
delivery thereof, is said to be "replevied"; and the indorsement 

ill writing, upon the affidavit, in behalf of the plaintiff, requir- 
ing the sheriff to take the property from the defendant, and deliver it 
to the plaintiff, is styled "a requisition to replevy." Such a requisition 
is deemed to be the mandate of the court, in which the action is 
brought. 

11. A warrant of attachment is said to be annulled when the action. Annulment 
in which it was granted, abates or is discontinued ; or a final judgment Jin^ of'at- 
rendered therein in favor of the plaintiff, is fully paid ; or a final tachment. 
judgment is rendered therein in favor of the defendant. But, in the 

latter case, a stay of proceedings suspends the effect of the annulment, 
the reversal or vacating of the judgment revives the warrant. 

12. The term, "judgment creditor," signifies the person who is enti- j^^ntcred- 
tled to collect, or otherwise enforce, for his own immediate benefit, a itor." 
judgment for a sum of money t)r directing the payment of a sum of 
money. 

13. The words, "lunacy," and "lunatic," embrace every description "Lunatic." 
of unsoundness of mind, except idiocy. 

14. A "distinct parcel" of real property is a part of the property, "Distinct 
which is or may be set off by boundary lines, as distinguished from an Parcel." 
uncertain or undivided share or interest therein. 

15.»The word, "territory," when applied to a portion of the United "Territo- 
States, without the State, signifies a portion thereof where an organized ^' 
territorial government exists, and includes the District of Columbia. • 

16. A "domestic corporation" is a corporation created by or under "Domes- 
the laws of the State. A " foreign corporation" is a corporation crea- S foreign 
ted by or under other laws. corpoi;a- 

17. The term, " action for dower," includes all proceedings, author- ^^ '. 
ized by the existing laws, to be taken, by or in behalf of a widow, for fordower." 
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"Trial ju- 
ror " and 
" trial 
jury." 

"Notify." 



" Action." 
"Judg- 
ment." 

" Special 
proceed- 
ing." 

" Order." 



Applica- 
tioii and 
effo'ct of 
certain 
portion^ 
of the act. 



Chapter 
second. 

Chapter 
third. 



Chapter 
fifth. 



Chapters 
fifth and 
sixth. 



Chapter 
seventh. 



Chapter 
eight. 



the admeasurement of her dower, or to recover the proi)erty admeas- 
ured, or the rents and profits th^eof. 

§ 3. The terms, " trial juror," and **^ trial jury," as used in that act, 
are respectively equivalent to the terms, " petit juror," an<^ petit jury," 
heretofore used in the Constitution and laws of the State. The word, 
" notify," as used in that act, with respect to procuring the attendance 
of a juror, is equivalent to the word, " summon," as heretofore used in 
the like connection, in the same Constitution and laws. 

§ 4. In that act, and in this act, the word "action," refers to a civil 
action; the word, "judgment," to a judgment in such an action; the 
term "special proceeding," to a civil special proceeding ; and the word, 
" order," to an order made in such an action or special proceeding ; 
except where a contrary intent is expressly declared in the provision 
containing the word or term, or plainly apparent in the context thereof. 

§ 5. The application and effect of certain portions of that act are 
declared and regulated as follows, except that where a particular pro- 
vision, included within a chapter or a portion of a chapter, specified in 
a subdivision of this section, expressly specifies the courts, persons or 
proceedings, affected thereby, that provision is to be deemed excluded 
from the application and effect, prescribed in the subdivision : 

1. In chapter second, the prisoners referred to are civil prisoners only. 

2. In chapter third, the provisions of the sections three hundred and 
three, three hundred and four, three hundred and five and three hun- 
dred and six, apply to trial jurors upon the trial of an indictment or 
other criminal cause, as prescribed in subdivision seventh of this sec- 
tion, with respect to the application of titles third and fourth of chap- 
ter tenth. 

3. In chapter fifth, sections four hundred and fifty, four hundred and 
fifty-four, four hundred and fifty-five and four hundred and sixty- 
eight, apply to an action commenced, in any court of the State, on or 
after the first day of May, eighteen hundred and seventy-seven. 

4. The remainder of chapter fifth, and the whole of chapter sixth, 
apply only to an action commenced, on or after the first day of May, 
eighteen hundred and seventy-seven, in the Supreme Court, a superior 
city court, the marine court of the city of New York, or a county court. 
If, before that date, in an action brought in either of those courts, a 
summons has been served upon one or more of two or more defendants, 
or an order for the service of a summons by publication has been made, 
chapters fifth and sixth do not apply to that action. 

5. Chapter seventh, excluding section five hundred and forty-eight, 
and article first of title fourth thereof, applies only to an action in one 
of the courts specified in subdivision fourth of this section, in which an 
application for an order of arrest, an injunction, or a warrant of attach- 
ment, is made on or after the first day of May, eighteen hundred and 
seventy-seven. Article first of title fourth of that chapter applies only 
to proceedings taken, as therein prescribed, on or after that date. 

6. Chapter eight applies only to the proceedings taken, on or after 
the first day of May, eighteen hundred and seventy-seven, in an action 
or special proceeding in one of the courts specified in subdivision fourth 
of this section ; except that section seven hundred and twenty-five, 
seven hundred and twenty-six, and seven hundred and twenty-seven, 
apply to all courts of record, sections seven hundred and twenty-eight, 
seven hundred and twenty-nine, and seven hundred and thirty, to pro- 
ceedings in any court or before any officer or body, and sections seven 
hundred and sixty-four and seven hundred and sixty-five, to all courts. 
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7. In chapter tenth, titles first, second, fifth and sixth, apply only to Chapter 
proceedings taken, on or after the first day of May, eighteen hundred '® • 
and seventy-seven, in one of the courts specified in subdivision fourth 

of this section. Titles third and fourth of that chapter apply only to 
jurors drawn for a term of a court commencing not less than twenty 
days after the first day of May, eighteen hundred and seventy-seven, 
subject to that qualification, they apply to jurors selected under the 
existing laws, and the lists and ballots prepared accordingly, until new 
jurors are selected, and new lists and ballots are prepared, as pre- 
scribed in those titles. The same titles, excluding article third of title 
third, apply equally to a criminal and civil action or special proceed- 
ing, and to a court of criminal and of civil jurisdiction. A jury for the 
trial of an indictment, or other criminal cause, at a term of a court of 
record, commencing on or after the twenty-first day of May, eighteen 
hundred and seventy-seven, must be procured from the trial jurors 
selected, drawn and noticed, as prescribed in this act, and in those 
titles, for the term of the court at which it is triable, including the 
talesmen or additional jurors procured as prescribed therein ; ana the 
same must be tried by the jury so formed, but the existing laws, relat- 
ing*to challenges or disqualifications of petit jurors in a criminal cause, 
or prescribing the cases where talesmen or additional petit jurors must 
be summoned in a criminal cause, remain unaffected by those titles, 
and are applicable to the proceedings taken as therein prescribed, and 
to the trial jurors therein specified. Those titles do not affect any pro- 
vision of the existing laws, relating to grand jurors or grand juries; 
except that where such a provision refers to the listsof petit jurors ; the 
ballots containing their names, the box or boxes in which those ballots 
are deposited or contained, the selecting, drawing, summoning, or 
empanelling of petit jurors, the imposition of a fine upon a petit juror, 
or the enforcement, reduction, or remission thereof, it is deemed to 
refer to the same subject, as provided for in those titles, in like manner 
as it refers to the existing laws relating thereto. Title third does not 
affect any special provision of law remaining in force after the first 
day of May, eighteen hundred and seventy-seven, whereby trial jurors 
are directed to be procured, for a particular court of record, from a 
particular locality, or whereby a county is divided into two or more 
jury districts, and the selecting, drawing, summoning, or attendance 
of jurors from the particular locality, or the diff'erent jury districts is 
regulated; but each of those provisions becomes applicable to and 
anecta the selecting, drawing, notifying, or attendance of jurors, as 
prescribed in that title, in like manner as it now applies to and affects 
the existing laws, upon the same subject. So much of the provisions 
of title fourth, as relates to the remission or enforcement of a fine 
imposed upon a trial juror, applies to a fine imposed upon a grand 
juror, as prescribed in the existing laws. 

8. In chapter eleventh, articles first and second of title first, and the Chapter 
whole of title third, apply only to proceedings in one of the courts eleventh, 
specified in subdivision fourth of this section, taken on or after the first 

day of May, eighteen hundred and seventy-seven, but where an action 
has been commenced in either of those courts, before that date, a judg- 
ment by default must be taken therein, as prescribed by the existing 
laws. 

9. Chapter twelfth does not apply to an appeal from a surrogate's chapter 
court ; and does not affect the existing laws, touching the review of ^wefith. 
proceedings in a criminal cause. 
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10. Chapter thirteenth applies only to an execution issued on or after 
the first day of May, eighteen hundred and seventy-seven, out of a 
court of record, other than an execution issued out of such a court, 
and directed, pursuant to law, to a constable or marshal ; and to sates 
and other proceedings, by virtue of an execution directed to a sheriff, 
and delivered to him, after that date. Sections one thousand four 
hundred and thirteen and one thousand four hundred and fourteen, 
and sections one thousand four hundred and seventeen to one thousand 
four hundred and twenty-seven, both inclusive, apply only to a case 
where such an execution is issued out of one of the courts specified in 
subdivision fourth of this section ; or where a warrant of attachment 
has been granted in an action brought in one of those courts. Title 
third of that chapter applies only to an execution issued upon a judg- 
ment rendered in one of those courts. 

§ 6. The application of that act, as prescribed in the last preceding 
section of this act, is subject to the following qualifications : 

1. That act does not render ineffectual or otherwise impair any pro- 
ceedings in an action or special proceeding to which it applies, taken, 
pursua'nt to the existing laws, before the first day of May, eighteen 
hundred and seventy-seven ; and where any provision contained in it 
would render ineffectual, or otherwise impair, such a proceeding, the 
subsequent 'proceedings must be taken as prescribed in the existing 
laws, as far as it is necessary, for the purpose of avoiding such a result. 

2. "With respect to an action or special proceeding, commenced before 
the first day of May, eighteen hundred and seventy-seven ; or with 
respect to any provision of the existing la\Vs, remaining unrepealed 
after it takes effect, whereby the proceedings in an action or special 
proceeding are specially presciibed, or otherwise regulated ; or with 
respect to the costs, fees, or expenses in an action or special proceeding ; 
it has the same effect as if it was an act amending the Code of Pro- 
cedure. 

3. Each provision of that act, conferring power upon, or authorizing 
or requiring a proceeding to be taken at a general, special or trial 
term, which is made, by the terms of this act, applicable to a county 
court, is to be construed as applying to any term of the county court, 
held pursuant to an appointment made as prescribed by law. 

§ 7. The application of that act to the marine court of the city of New 
York is subject to the following qualifications : 

1. It does not confer upon the marine court, or a justice thereof, power 
to grant an order of arrest, an injunction order, or a warrant of attach- 
ment, in a case where the same cannot be granted under the existing 
laws ; or take away the power of that court, or of a justice thereof, to 
grant such an order or warrant, in a case where the same can be. granted 
under the existing laws ; or otherwise affects the jurisdiction or power 
of that court, or a justice thereof, under the existing laws, except so 
far as the latter are inconsistent with, or superseded by, title fourth of 
chapter third of that act. 

2. It does not affect the proceedings in that court in " marine causes," 
as regulated by the existing laws. 

3. It does not affect any provision of the existing laws, exclusively 
applicable to the proceedings in that court, prescribing, or authorizing 
a justice of the court to prescribe, the time within which an act must 
or may be done, or must or may be required to be done. 

4. It does not affect an appeal to or from the general term of that 
court. 
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5. It does not confer upon that court power to refer a cause or mat- 
ter, in a case where that power is not conferred upon it by the existing 
laws. 

§ 8. A provision of the existing laws, relating to the proceedings in Construc- 
an action in a court, other than one of those Specified in subdivision J^^S ^ro?'" 
fourth of section five of this act, or to a special proceeding before any l^^ ^' 
judge or other officer, which assimilates the proceeding, by general Sws."** 
language, or by reference to another provision of the existing &ws, to 
a proceeding in the Supreme Court, or before a justice thereof, or, gen- 
erally, to a proceeding in other courts of record, or before a judge 
thereof, is to be construed, where the corresponding proceeding is pre- 
scribed and regulated in the act speciiied in section one of this act, as 
referring to the provisions of the latter, prescribing and regulating the 
same. 

§ 9. Each provision of that act, requiring the publication of a sum- pabiica- 
mons, notice, or other paper, in one or more newspapers, or authorizing ^^^^m. 
or requiring a court, or a judge, to designate one or more newspapert^, 
in which such a publication must be made, is to be construed as not 
affecting any special provision of the existing laws, prescribing one or 
more particular newspapers, in which such publication must be made, 
in a particular locality, or in a particular case. 

§ 10. That act does not affect any provision of the existing laws. Actions 
which is applicable exclusively to an action against the mayor, alder- J^SJ'ai- 
men and commonalty of the city of New York, including the recovery, *^gr°*®?[,^ 
entry, or collection of a judgment in such an action. city of New 

§ 11. Each provision of that act, requiring the plaintiff in an action ^^^^ 
to give security, for the purpose of obtaining an order of arrest, an JIPS®^" 
injunction order, or a warrant of attachment, or as a condition of 
obtaining any other relief, or taking any proceeding in the action, or 
allowing the court, or a judge, to require such security to be given, is 
to be construed as excluding an action brought by the People of the 
State, or by a domestic municipal corporation, or by a public officer, in 
behalf of the People, or of such a corporation. 

§ 12. Each provision of that act, requiring a judge, clerk, or other Transmis- 
officer, to transmit a paper to another officer, for the benefit of a par- ^Jj^**^^*' 
ticular person, is to be construed as requiring the transmission only "* 
upon the request of the person so to be benefited, and upon payment 
by him of the fees allowed by law therefor, if any, and of the fees 
allowed by law, for a copy, or certificate, connected therewith ; together 
with the reasonable expenses of the transmission. 

§ 13. That act does not affect the appointment of a term, or the des- Appoint- 
ignation of one or more judges to hold a term, made, pursuant to the Srms wid 
existing laws, until new terms are appointed, or one or more judges designation 
are newly designated, aa prescribed in that act. '^^'^'^ 

§ 14. It does not create a vacancy in any office or employment, des- 
ignated or referred to therein, by the title or description thereof, con- 
tained in the existing laws, or by another title or description ; nor does 
it affecl the existing laws relating to the amount, or the time or the 
mode of payment, of the compensation of an officer or employe, so des- 
ignated or referred to, who is in office or employed when it takes effect ; 
except that where the tenure of his office or employment is not pre- 
scribed in that act, he may be removed at pleasure by the court, officer, 
or officers, authorized by its provisions to appoint a person to discharge 
the same duties. Until he is removed, or his office or place becomes 
otherwise vacant, the provisions of that act apply to him, and to the 
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discharge of his duties. The officers or employes, styled in section 
ninety-three of that act "attendants," include those styled, in the 
existing laws, " officers ; " those styled in section ninety-five " attend- 
ants and messengers," include those styled, in the existing laws, 
"officers and attendants;" those Styled in section two hundred and 
eighty-eight " special deputy clerks and other assistants," include those 
styled, in the existing laws, " deputies " and " clerks employed by the 
clerk," and all the clerks and other employes, in the office of the clerk 
of the court of common pleas for the city and county of New York, spe- 
cified in section two of chapter six hundred and sixty-four of the laws 
of eighteen hundred and sixty-nine, or actually employed, pursuant to 
the existing laws, to do clerical duty in the office of the clerk of that 
court, or the clerk of the superior court of the city of New York ; those 
styled in section three hundred and nine " special deputy clerks and 
assistants in the clerk's office," include those styled, in the existing 
laws, " deputies," of whom the deputy clerk of the city court of Brook- 
lyn, specified in section two hundred and eighty-four, is one ; those 
styled, in section three hundred and twenty-eight of that act, " assist- 
ants," include those styled, in the existing laws, " assistant clerks." 
This enumeration shall not be construed to exclude, from the provisions 
of this section, any other officer or employe, performing the duties of an 
office or employment, which is designated or referred to in that act by 
a title or description other than that which it bears in the existing laws. 

§15. The term " existing laws," a« used in this act, designates the 
statutes of the State remaining unrepealed on the thirtieth day of 
April, eighteen hundred and seventy-seven. 

§ 16. This act and the Code of Remedial Justice shall not be printed 
or published for the use of the State, or of any State Department, or 
State officer, or otherwise in any manner at the expense of the State, 
except in the volumes containing the laws of this session to be printed 
and published as prescribed by law ; they shall be printed in one vol- 
ume, which shall contain no other law passed at this session ; nor shall 
they be printed or published in any newspaper at the expense of the 
State, or of any county. All laws relating to printing, distributing or 
publishing any of the Statutes of the State at the public expense, shall 
be deemed inapplicable to those two acts, except as respects the- print- 
ing, publication, and distribution thereof, in the volumes containing the 
laws of this session. 

§ 17. This act shall tg^ke effect immediately. 
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MATERIAL CHANGES, PROPOSED IN THE EXISTING LAWS. 

[This table contains a summary of the matenal changes in the existing laws, proposed to 
be made by this bill ; with a brief statement of the reason for each change, where such an 
explanation appeared to be necessaiy. In pi'epaiing it, considerable embai-rassment has often 
been experienced, in determining what changes were of sufficient impoi'tance to require 
specification. The phraseology of the older statutes differa so widely and fundamentally, 
from that of the more recent statutes, even when the same idea is expressed ; and the style 
of many of the latter is so faulty, tending sometimes to excessive verbosity, and sometimes 
to a meagi'eness which i-esults in obscuiity ; that it has been necessary, in combining them 
all into one statute, to subject nearly eveiy section to some noticeable change in phraseology. 
An attempt to specify all those changes would have rendered this table so voluminous and 
intricate, as to be practically useless. Accordingly, whei*e the sole object of an amendment 
is to conform the syntax, or the tenns used, to those of the other portions of the bill, to pnine 
down redundant expressions, or otherwise to attain gi'eater simplicity and clearness, without 
material change of the meaning, the amendment has not been noticed in the table.. The 
same course has generally been pui'sued, with respect to amendments, made solely for the 
pui'pose of conforming provisions of the Revised Statutes and othei* subsequent statutes, to 
the changes in the judicial organization of the State, effected by the constitution of 1846, and 
the constitutional amendment of 1869 ; and to the changes in the practice and proceedings 
of the courts, effected by the Code of Procedure, and the subsequent statutes amending it, or 
depending upon it. But questions have often arisen, with i-espect to amendments of the 
latter description, not only as to the effect of the subsequent statutes or constitutional 
amendments, but also as to the expediency of preserving the precise effect, where it was 
sufficiently manifest. In detennining, whether a particular amendment of that character, or 
an amendment of the same general character, to the Code of Procedure, or its dependent' 
statutes, should be specified, an endeavor has been made, in each case, to avoid, on the on«^ 
hand, overloading this table, by specifying changes, the propriety of which is sufficiently 
obvious, and, on the other hand, misleading the inquirer, by omitting to call attention to any, 
which might provoke a serious diffei^ence of opinion, I'especting its expediency. If any such 
omission has occuiTed, it has proceeded from an error of judgment, or from inadvertence. 

The amendments noted ai-e divided into four classes, and the class or classes to which each 
is deemed to belong, are denoted by a Roman numeral, immediately following the number 
of the section referred to. The four classes are as follows : 

I. Provisions of existing statutes which are repealed, or essentially changed, or from the 
terms of which particular cases are excluded, because the statute, either generally, or in the 
particular case, is obsolete, oi* incompatible with the spirit or the tei^ms of other legislation ; 
or practically leads to injustice ; or has been consti*ued so as to contravene its supposed 
object; or, for some other reason, its i-etention is deemed inexpedient; including cases, 
whei-e, although a statute is not expressly repealed by this bill, the provisions of the latter 
ai'e 80 framed as to contemplate its repeal, by the accompanying rei^aling act. 
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n. Provisions of existing statutes, which have been remodelled, so as to remove doubts, 
respecting their meaning or application, including cases where the authorities are in conflict 
or obscure, respecting the true construction of a particular provision, and the provision has 
been so amended, as to bear the constniction which appears to be most in accordance with 
justice, expediency, the intent of the legislature, or the weight of authority. 

III. Provisions of existing statutes, which are preserved unchanged, with respect to the 
leading object of the particular enactment, and the essential features of the method of attaining 
it ; but where the provision is modified, with respect to some particulai*s or details of the 
method, either by remodelling it, or by introducing additional provisions, or in both ways, 
for the pui-pose of attaining greater simplicity, convenience, or efficiency. 

IV. New legislation, coveiing cases unprovided for in the existing statutes; which are 
'provided for, in this bill, either by extending existing enactments, or by new substantive 

enactments.] 

} 9. (II) 2 R. S., 278, } 11 (S R. S., 5th ed^ 470; 2 Edm., 288); provision added for a case 
where a person is committed to prison, both for a definite time, and for non-payment of a fine . 

} 14. (IV) 2 R. S., 534, § 1, subd. 4 (3 R. S., 5th ed., 849 ; 2 Edm., 552) ; amended by 
inserting a provision for the punishment of a person, fraudulently preventing or disabling a 
witness from testifying. 

§ 21. (IV) 2 R. S., 198, §17 (3 R. S., 5th ed., 292; 2 Edm., 207) ; allowing the supreme 
court to order the destruction of certain papers, extended to the superior city courts, and to 
additional papers. 

} 37. (IV) L. 1847, ch. 470, $ 41 (3 R. S., 5th ed., 279 ; 4 Edm-, 589) ; allowing actions, etc., 
in the supreme court, or a county court, to be tried out of the court-house, by consent, 
extended to all courts of record. 

{ 45. (IV) L. 1875, ch. 3 ;. allowing the city court of Brooklyn to continue its term, to 
complete a trial, extended to all courts of record. 

§ 55. (II) 2 R. 8., 276, § 11 (3 R. S., 5th ed., 467; 2 Edm., 285) ; allowing a party to an 
action to appear in person, amended by excluding a lunatic, idiot, or habitual drunkard. 

§ 58. (I) L. 1871, ch. 486, § 3, last sentence (9 Edm., 95) ; absolutely relieving certain law- 
school gi'aduates, from an examination and period of. clerkship, before being admitted to 
practice, amended so as to peimit the court of appeals, in its discretion, to dispense, wholly 
or partly, with those I'equii'ements from such graduates. 

§ 65. (II) 2 R. S., 287, § 67 (3 R. 8., 5th ed., 477 ; 2 Edm., 298) ; providing for proceedings 
in case of disability of an attorney, amended so as to remove an obscurity, as to the appli- 
cation of the words, " in such manner as the court shall dii*ect." 

} 74. (Ill) 2 R. 8., 288, } 72 (3 R. 8., 5th ed., 478 ; 2 Edm., 298) ; forbidding an attorney 
to make certain loans, in order to procure a claim to prosecute, extended to the giving or 
promising any valuable consideration. 

§ 83. (IV) L. 1875, ch. 127, § 2, last sentence ; allowing a judge of the superior court of 
Buffalo to order stenographer's minutes to be filed, extended to all courts of record. 

} 84. (IV) New provision, for preservation of stenographer's minutes of judicial proceed- 
ings, and defining the stenographer's duty, with respect to writing them out, etc. 

5 95. (Ill) L. 1873, ch. 165, § 1 ; providing for attendants on courtjs in Kings county, 
modified by giving the power of removal to the judges, and by forbidding the sheriff to 
re-appoint, to the same court, a person removed. 

} 104. (I) 2 R. 8., 441, } 80 (3 R. S., 5th ed., 740 ; 2 Edm., 459) ; allowing a sheriff "or 
other officer " to summon the posse comitatus, to overcome resistance to process, amended 
by confining the power to a sheriff. This power is deemed too extensive to be committed to 
a constable, marshal, etc. 

§§ 108, 109. (IV) New provisions, regulating 'and rendering uniform the proceedings be- 
fore a sheriff's jury, upon the inteiposition, by a third person, of a claim to property repleaded 
by the sheriff, or seized under an execution or attachmeiit ; and the expenses of such a trial. 

§ 110. (II) 2 R. 8., 376, §§ 76 and 77 (3 R. 8., 5th ed., 659; 2 Edm., 391) ; requiring a 
sheriff to keep a person aiTested under an execution, or suri*endered by his bail, extended, 
so as to include a person taken under an order of arrest. 

§ 112. (IV) L. 1875, ch. 251, {} 1 and 4 ; making the custody of civil prisoners, who swear 
to inability tc support themselves, a county charge, extended to Monroe county, which is 
excepted by the terms of the statute, as if already provided for ; but we have not found any 
statute on the subject. 

} 131. (Ill) 2 R. 8., 431, } 32 (3 R. 8., 5th ed., 728 ; 2 Edm., 450). Time within which a 
sheriff must deliver a paper, served on him, in a civil cause, for a civil prisoner, shortened 
from five days to two days ; and the provision ext,ended to other papers. 

6 132. (IV) New provision, requiring a sheriff, under reasonable regulations, to permit a 
prisoner to be personally served with papers, in an action or special proceeding. 

§ 139. (II) 2 R. 8., 429, § 19 (3 R. 8., 5th ed., 726 ; 2 Edm., 447) ; providing for admission 
to the jail liberties, of certain civil prisoners, where a temporary jail is designated, amended 
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80 as to remove obscurity, and clearly to provide for all prisoners arrested before removal, 
and becoming entitled to the liberties, before removal, but after the designation. 

§ 144. (IV) New provision, relating to the officers who may designate a temporary jail, 
wnere the county judge, or, in New- York, the chief-judge of the common pleas, is absent or 
unable to act. 

§J 147, 148. (I) 2 R. S., 432, 433, &§ 34-38 (3 R. S., 5th ed., 731, 732; 2 Edm., 451, 452). 
So much of these sections as proviaes for the . alteration, etc., of jail liberties, by courts of 
common pleas, omitted, as superseded by L. 1875, ch. 482, § 1, subd. 18, which confera that 
power upon the boards of supervisors. 

§ 150. (Ill) 2 R. S., 439, § 41, subd. 3 (3 R. S., 5th ed., 733 ; 2 Edm., 452) ; specifying the 
penalty of the bond for jail liberties, given by a prisoner surrendered after judgment, 
amended by changing **the amount for which judgment shall have been i*endered", to the 
sum I'emaining uncollected. thereon. 

§ 156. (Ill) L. 1871, ch. 208, § 1 (9 Edm., 67) ; allowing the court to order a civil prisoner, 
who has been indicted, out of the sheriff's custody, amended by omitting " upon habeas 
corpus ", an order being, in all cases, adequate. 

§ 157. (I) 2 R. S., 433, § 61 (3 R. S., 5th ed., 736 ; 2 Edm., 455) ; providing for confine- 
ment of a prisoner committed for contempt, amended by omitting the exceptipn as to non- 
payment of costs, and by adding a provision k8 to the measure of damages fov an escape, 
where the commitment was for non-payment of money. 

§ 191. (II) L. 1874, ch. 322 (9 Edm., § 95) ; limiting appeals to the court of appeals, 
amended by inserting, in the definition of "the matter in controversy", a provision for an 
action to recover a chattel, and for a case where a counterclaim is interposed. 

§ 198. (I) L. 1864, ch. 95, J 1 (6 Edm., 237) ; providing for the appointment of the crier 
and attendants of the court of appeals, amended, in accordance with Const., a.ri. 6, § 2, so as 
to give the appointment to the court. 

§ 201. (IV) L. 1847, ch. 277, § 13 (1 R. S., 5th ed., 510 ; 4 Edm., 556) ; providing for assist- 
^ ants in the office of the clerk oi the^court of appeals, amended by giving to the clerk power 
to remove those officers, and to appoint one of the assistants a special deputy-clerk. 

§ 202. (IV) New provision, inserted for greater caution, vesting moneys, etc., held by the 
derk of the former court of appeals, in the clerk of the present court. 

§ 204. (IV) L. 1863, ch. 200, § 2 (6 Edm., 88) ; requiring the clerk of the coui^t of appeals 
to transmit an account of moneys in his hands, amended so as to include the library fund, 
specified in L. 1871, ch. 718, § 1 (9 Edm., 173). 

5 209. (IV) New provision, defining " State Reporter ". 

§ 211. (IV) The second and third sentences are new pi'ovisions, carefully regulating a con- 
tract for the publication of the reports of the court of appeals,, and pi»oviding for annulling 
such a contract, in case of default. 

} 213. (I) L. 1848, ch. 224, § 4 (3 R. S., 5th ed., 263; 4 Edm., 592) ; requiring the State 
reporter to furnish portions of volumes of the reports, in pamphlet form, to county clerks, 
omitted, as practically obsolete. 

§ 215. (I and II) L. 1865, ch. 555, §3 (6 Edm., 521) ; forbidding an unofficial publication 
of the decisions of the court of appeals, omitted, as unconstitutional ; and a section substi- 
tuted, to accomplish the supposed intent of the legislature, by forbidding a State reporter, 
on the expiration of his term of office, to deliver opinions, to be reported, to any one but his 
successor, etc. 

5 219. (IV) The last sentence is a new provision, defining "general term justices ". 

§ 221. (Ill) L. 1870, ch. 408, pai-t of § 3 (7 Edm., 728), as amended by L. 1875, ch. 616 ; 
relating to filling of vacancies in general tenn justices, entirely remodelled, so as more care- 
fully to regulate the appointments, and to distinguish between vacancies occurring by lapse 
of time, and otherwise. 

§ 222. (IV) New provision, for assignment of duties to a general term justice, after revoca- 
tion of his designation. 

§ 228. (IV) L. 1870, ch. 408, § 4 (7 Edm., 729) ; prescribing cases where an associate justice 
of the supreme court may preside at general terai, amended to allow him, in certain cases 
of absence, to select other justices to sit with him. 

§ 229. (IV) New provision, for hearing a cause at the general term of the supreme court, 
where two justices are pi*esent, and one of them is disqualified. 

} 231. {ll) The last sentence has been added, to remove doubts, in accordance with 63 
Barb., 572, that a cause at the general term of the supreme court, to be reargued, may, 
where the general term justices ai-e disqualified, nevertheless, be heard in the same depart- 
ment, by any two qualified justices. 

§ 239. (IV) The second sentence is a new provision, requiring the consent of both parties, 
to try a cause on the special tenn calendar of the supreme court, after an adjournment of the 
term, to a justice's chambers ; and regulating the attendance of officers in such a case. See 
43 N. Y., 224. 

§§ 244-250. (IV) L. 1875, ch. 131 ; providing for the appointment, by the general term jus- 
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tices, of a supreme court reporter, most of the provisions of which are temporary, made per- 
manent ; and certain pit)vision8 of the act of 1869 (ch. 99), not inconsistent with the act of 
1875, relating" to the publication, price, annual number, and size, of the volumes of the 
supreme court i*eports, retained to be re-enacted. 

§ 251. (II) The last sentence has been added, in order to remove doubt as to the mode of 
paying the supreme coui't stenographer's fees, in New York city, where there are several 
parties on one side, and the judge ordei*s payment by that side. 

§ 254. (Ill) L. 1866, ch. 422, § 1 (6 Edm., 734) ; providing for the appointment of the 
supreme court stenographer in Kings county, amended by giving the power of removal, to 
the judges who appoint him. 

§ 260. (IV) The last sentence is a new provision, taken from a i^epealed act (L. 1867, ch. 
41), forbidding mileage to be allowed to supi*eme court stenographere, beyond their districts, 
except as specified. The provision appears to be eminently proper,* and the repeal thei*eof 
is supposed to have been inadvertent. 

§ 262. (IV) The last sentence, but one, provides for a deduction from the salary of an offi- 
cial supreme court stenographer, who has been inexcusably absent, where a temporary 
stenographer has been employed. 

§§ 263-313, (II and IV) These sections constitute title third, of chapter third of this bill, 
entitled "The Superior City Courts," which designation includes the court of common pleas 
for the city and county of New-York, the superior court of the city of New- York, the supe- 
rior court of Buffalo, and the city court of Brooklyn. (See Appendix A.) These four impor- 
tant tribunals, resembling each other closely in organization, and in their relations to the 
cities, in which they are severally located, present, in respect to their civil jurisdiction, dif- 
ferences, which seem to be mainly the accidental result of separate and piecemeal legislation. 
By the act, L. 1873, ch. 239, enacted, as was supposed, in accoixiance with the first sentence 
of § 12 of the amended article 6 of the constitution, the legislature attempted to sweep away 
all the remaining distinctions, in this I'espect, among these courts, and between them and the 
supreme court ; at the same time continuing their local character, and guarding against 
abuses, by careful regulations for removing causes to the supreme court, and changing the 
place of trial. But the court of appeals, in September of the same yeai*, in Landers v. Staten 
Island R. R. Co., 53 N. Y., 450, held that this section of the constitution gave the legislatui*e 
no power to confer, on these local tribunals, a general jurisdiction, and, consequently, that so 
much of Hhe act of 1873, as attempted to accomplish that object, was unconstitutional. In 
May, 1875, the court of appeals, in Hoag v. Lamont, i*enderea a decision, which still further 
restricts the functions of these courts, as. local tribunals. But neither of these cases conflicts 
with the doctrine, which is supposed to be well established, that § 12, of ai-t. 6, of the consti- 
tution, as amended in 1869, removes the objections, under the constitution, as it was befoi*e 
the amendment, to statutes passed before that time, specially conferring a moi-e extended 
jurisdiction upon either of these courts. "We have framed the jurisdictional sections of this 
title, in the light of these decisions, and in accoi*dance with our understanding of their effect. 
Those provisions, relating to these* courts, which can constitutionally be rendered uniform, 
have been framed in condensed and general language, and placed in article first. The sub- 
sequent ai-ticles contain, severally, those jurisdictional provisions, as to which such a unifi- 
cation is impossible, by reason of the exceptional character of the application of the 
constitutional provision ; and a revision of the statutes, relating to the members and oflScers 
of these courts, which, for local reasons, are unlike. 

§§ 315, 316. (I, II and III) The voluminous, complicated and obscure provisions of the 
existing statutes, relating to the jurisdiction, in ordinary cases, of the marine court of the 
city of New- York, have been condensed into these two sections, without, it is believed, essen- 
tially changing the meaning and effect of the statutes, as they now are ; although various 
provisions, which still remain in the statute books, but are obsolete, or inconsistent with, or 
better provided for by, subsequent enactments, have been omitted j and those, which have 
been substantially preserved, have been subjected to considerable changes of phraseology, 
for the j)ui'pose of attaining greater clearness and precision. 

§ 319. (IV) New provision, for removing an action pending in the marine court, to the 
supreme coui't, in order to change the place of tidal. 

§ 321. (Ill) L. 1849, ch. 144, § 9 ; providing for the suspension of a justice of the marine 
court, amended by giving that power to the governor, instead of to the board of supervisoi-s. 

§ 325. (IV) The second sentence is a new provision, for the publication of the appointment 
of tenns of the marine couri. 

§ 330. (IV) New provision, allowing the clerk of the maidne court to designate one of his 
assistants, as special deputy-clerk. 

§ 337. (II, III and IV) L. 1849, ch. 144, § 10 ; providing for the suspension of the clerk of 
the maiine court, remodelled so as to regulate the proceedings more definitely, and extend 
► the provision to all the ministerial officers of the court. 

§ 340. (II) Co. Proc, { 30 ; prescribing the jurisdiction of the county courts, amended by 
omitting, from the introductory clause, ** special ", before " cases ", and the words, " but has 
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not onginal civil jurisdiction except in such cases "; because those expressions are destitute 
of sig-niticance, under the amended judiciary article of the constitution. Subd. 12, last 
sentence is omitted, as impliedly repealed by L. 1870, ch. 467, § 1 (7 Edm., 743). [Memo- 
randum. Subd. 10 and 11 of this section, although omitted hei»e, will be preserved elsewhere 
in this revision, and will be omitted from the temporary repealing act.] 

§ 341. (II) New provision, defining when a domestic corporation is deemed a resident of the 
county, so as to be subject to the jurisdiction of the county court. 

§ 342. (Ill) Co. Proc, § 30, subd. 13, second clause ; providing for the removal of an 
action to the supreme court, whei'e the county judge is unable to act, amended, by allowing 
the special county judge to acquii'e jurisdiction, unless the supi-eme ? court makes the 
removal. 

§§ 343-349. (II and IV) These sections are provisions, new in form, and analogous to pro- 
visions on the same subjects, reported in reference to the superior city courts. They regulate 
the removal of actions to the supreme court, in order to change the place of ti*ial ; and define 
the powers of the county court in causes whereof it has jurisdiction, and the general powers 
of the county judge in a special proceeding. The pi'ovisions, relating to change of place 
of trial, are taken substantially from L. 1873, ch. 239, which governs the superior city 
courts. 

§ 354. (IV) New provision, based, however, on L. 1847, ch. 280 (judiciary act), § 34, 
specifying what officers may make ex parte orders in causes in a county court. 

§ 362. (Ill) Co. Proc, § 75 ; limiting actions by the people, to recover real property, 
amended by changing " unless such right or title shall have accrued", to "unless the cause 
of action accrued ", because the people*s " title." to all the unoccupied lands^'in the State 
** accrued " more than forty years since. 

. § 366. (I) Co. Proc, § 79 ; I'equiring seizin within twenty years, where a cause of action or 
defence, founded on title to real propei'ty, is interposed, amended so as to apply only to a 
defence, thus restoring substantially the rule established by 2 R. S., 293, § 6, which included 
' avowries and cognizances ; those being always interposed by a defendant. 

§ 370. (II) Co. Proc, § 83 ; defining adverse possession, under a written instrument, etc., 
amended so as to show cleai'ly that subd. 3 applies throughout to "a supply of fuel, etc." 
See Munro v. MerchanU 26 Barb., pp. 402-404. 

§ 375. (II) Co. Proc, § 88 ; relating to the effect of a disability upon the limitation of a 
real action, amended so as to extend to a disability existing when a cause of action, or right 
of entry accrues, as well as when a title descends, etc 

§ 376. (II and IV) Co. Proc, § 90 ; making twenty yeara a bar to an action upon a judg- 
ment or decree, remodelled, so as to make the statute one of presumption of satisfaction, and 
cause it to apply to judgments of coui*ts of record, and surrogates* coui-ts, of the State ; thus 
restoring the policy of the R. S. (2 R. S., 301, § 47 ; 3 R. S., 5th ed., 590). Under the Code, 
if an execution is issued within five years, there is apparently no limitation to the time, 
within which the remedy by execution may be pursued. The provision of the R. S., 
restricting the proof of payment, etc, to proceedings against the original party, has been 
amended, by extending it to any person paying or acknowledging ; and an acknowledgment, 
to save the statute of limitations, is required to be in writing, in accordance with the general 
inile on the subject. 

§ 377. (IV) New provision, suggested by HeTiderson v. Cairns, 14 Barb., 15, to prevent a 
plaintiff from proving payment on account of a judgment, for the purpose of avoiding the 
statute of limitations, by coUusively procuring a return, partly satisfied, of an execution. 

5 378. (IV) New provision, prescribing the mode of pleading the pi*esumption of the 
statute, as to the satisfaction of a judgment. 

§ 379. (I) The period of limitation of an action to redeem a mortgage, from the mortgagee 
in possession, exten4ed, by this section, from- ten to twenty years, the courts having decided 
that the former is the hmitation, under the existing statute ; and that construction being, it 
is conceived, opposed to the spirit of the statute, relating to real actions ; although, doubt- 
less, in accordance with the letter of the existing statute. [Memorandum. Section 414, 
subd. 4, will prevent the i-evival of such a cause of action, where it is baiTcd by existing 
statutes, when this bill takes effect. | 

§ 381. (I) Co. Proc, § 90, subd. 2, amended by adding thereto, the second sentence of this 
section, providing that a cause of action upon a covenant of seizin, or against incumbrances, 
does not accrue, until eviction. 

} 390. (IV) A new provision, that a demand, accruing against a non-resident of the State, 
not relating to real property within the State, and in favor of one who is then a non-resident, 
cannot be sued upon, in the coui'ts of the State, after it is bai-red by the law of the debtor's 
residence : this being an exception, which justice seems to require, to the rule that a foreign 
statute of limitations is no bar to an action, in the courts of the State. 

6 391. (IV) A new provision, concerning the limitation of an action upon a cause of action, 
existing against a pei^son who dies without the State ; excluding, from that period, the time 
between his death, and the issuing, in the State, of letters to his representatives ; this pro- 
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vision seeming' to be called for, as a casus omissus in Co. Proc., { 100, which fails to provide 
for the case, where the debtor dies without the State, whence the ruling in 1 Denio, ^^^. 

$ 392. (lY) A new provision, designed to change the inile of law, that the statute of limit- 
ations does not commence to run, against claims arising after the death of a decedent, until 
the granting of letters ; by prescribing that,' for such a purpose, lettera must be deemed to 
have issued upon the latter*s death ; with an exception, in favor of beneficiaries under a dis- 
ability at the time of the transaction ; who have five years after the disability ceases, to sue, 
if the personal representatives have not commenced an action. The existing rule sometimes 
leads to cases of great hai*dship, and even injustice ; for instance, where the children have 
divided up a small estate, by consent, without procuring the appointment of an administrator. 

} 410. (II and IV) A new provision, that where a demand is necessary, before suing, it 
must be ^deemed to have been made, when the right to demand accrued ; except that where 
the debtor was acting in a fiduciary capacity, the time must be computed from the time, 
when the principal gained knowledge of the facts .; and that where money or property has 
been deposited to b« i-eturaed, generally, without fixing the time or contingency, the time 
must be computed from the actual demand. This section is intended, partly to settle a 
conflict of authorities upon the pointe of which it ti*eat8, and pai*tly to change a rule of law, 
which often works unjustly. 

$ 411. (IV) A new pj*ovision, that where an actionable controversy has been submitted to 
arbitration, or an agreement has been made to submit it, and the aiTangement is i*evoked 
by the death of a party, or an act of the possible defendant, befoi-e awai'd ; or wherfe the 
latter obtains a stay of the execution of the awainl ; the time fi'om the agreement to the 
i*evocation, or to the expiration of the stay, is to be deducted from the time, limiting an 
action for the same cause. 

} 412. (II and IV) A new provision, saving, from the running of the statute of limitations, 
an action upon a claim, which has been interposed as a defence or a counterclaim, in an 
action which abates, or is discontinued, ete., during the time the latter is pending ; in order 
to supply a casus omissus in the statutes. 

} 413. (II) Co. Proc, § 74, last clause ; requiring the objection, that the time to bring an 
action has expired, to be taken by answer, amended, by adding that the like objection, as to 
a defence or counterclaim, must be taken by reply, except where a reply i& not required. 

J 414. (II and IV) This section, which is new, defines the application of the rules of 
limitation, established by this revision ; allows parties to prescribe, by consent, a shorter 
time ; saves causes accruing before July 1st, 1848 ; makes these rules apply to all causes of 
action, etc., existing when this revision takes effect, unless the proceedings are commenced 
within two years thereafter ; prevents the revival, by this revision, of banned claims ; and 
makes " an action ", within the purport of these provisions, include a " special proceeding ". 

5 415. (II) A new provision, that, where it is not otherwise prescribed in the statute, the 
time of a limitation must be computed, from the date when the right to proceed accrues, to 
the date when the proceeding is commenced. 

} 417-422. (I, II, III, IV) Co. Pi-oc., }} 128-130, relating to the form of a summons, and 
service of a copy of the complaint, ai-e replaced by these sections, which prescribe one form 
of summons, in every case, instead of the four forms now in use ; clearly specify the cases, 
where a copy of the complaint, or notice of the sum, for which judgment will be taken, must 
be served ; limit the consequence of a failure to serve them, in accordance with the reason 
for requiring them to be served ; cut off motions to set aside the summons, for a slip in that 
respect ; and prescribe the time and mode of appearance* and pleading by the defendant. 

§ 424. (II) Co. Proc, part of { 139, making a voluntary appearance equal to service of a 
summons, confined to a general appearance. See 13 Abb., N. S., 295. 

^ 427-429. (IV) New provisions, allowing the court to i*equire personal delivery of a copy 
of the summons to an infant, or habitual drunkai*d, ete., and to a peraon other than the exist- 
ing guardian or committee ; and dispensing with peraonal deliveiy to a lunatic, where it will 
aggravate his disorder. The insertion of suitable provisions for such a case, was strenuously 
urged upon us, by one of the justices of the supi*enie coui*t. 

$ 430. (IV) New provision, for the designation, by a person contemplating a prolonged ab- 
sence from the United States, of another peraon, on whom a summons may be served for the 
absentee, during his absence. The application of vaidous statutes, relating to service by 
publication, ete., to persons who ai*e still deemed residents, although actually absent from 
the United States, is very doubtful. This section allows an absentee to designate a person 
upon whom a summons may be served for him ; sec. 438, subd. 3, provides that if such a 
designation is not made, the absentee may be served by publication, after six months' 
absence. 

{ 431. (IV) Subd. 2 is a new provision, directing the mode of service of a summons, in an 
action against a city, other than New York. 

( 433. (IV) New provision, applying to the sei'vice of a process for the commencement of a 
special proceeding, the statutes relating to service of a summons. 

{ 434. (I and III) Co. Proc, portions of { 138 ; prescribing the mode of pi'oof of service of 
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the summons, amended so as to forbid an admission by a lunatic, etc. ; to allow a sheriff to 
pi-ove the service by affidavit ; to require the signature to an admission to be verified ; and 
making a general admission import a delivery of a copy. 

i§ 435-437. (II) Part of L. 1853, ch. 511 (3 R. S., 5th ed., 739 ; 4 Edm., 598) ; prescribing 
" substituted sei*vice " of a summons, where the defendant cannot be foiind, amended, so as 
to confine it to a summons issued from the supreme court, and prevent this mode of service, 
whei*e the defendant is known to sojourn without the State ; to require the order, etc., for 
service to be filed ; and to assimilate the subsequent proceedings, to those in cases of service 
by publication. 

§§ 438, 439. (II and IV) Co. Proc., } 135 ; aUowing service of a summons by publication, in 
certain cases, amended so as to allow that mode of service on a non-resident, in any case ; 
on certain absentees, who have not made a designation of a person, on whom the service may 
be made, for them ; and on a resident defendant, where an attempt was made to commence 
the action, whereby the expiration of the period of limitation was prevented ; to require a 
verified complaint to be presented, on the application for the order ; and to dispense with a 
diligent search, in the State, for a known resident of another state. 

^ 440. (II) Co. Proc., ( 135 ; the two sentences immediately following subd. 5, prescribing' 
the contents of an order for the publication of a summons, amended so as to i*emove obscuri- 
ties as to the meaning of the expressions, " the i)erson to be served," " in case of publica- 
tion," "forthwith," " place of residence," "party making the application," etc. 

§ 441. (II and IV) Co. Proc, parts of }$ 135 and 137 ; making service, without the State, 
equivalent to publication of the summons, and fixing the time when the publication is com- 
plete, amended by requiring publication to commence within three months after the order, 
and fixing the time of expiration, according to 49 N. Y., 84. 

§ 442, 4i3. (II and IV) The former section contains several new provisions relating to the 
mode of publication, etc., of a summons ; the latter is new, making like provisions in case 
of service without the State. 

§ 444. (II) Co. Proc., } 138, subd. 3 ; as to proof of publication of a summons, amended 
80 as to allow the affidavit of the publisher, as well as of the printer. See 16 Barb., 347. 

§ 450. (I) Co. Proc., $ 114, amended so as finally to sweep away all distinctions, between 
a feme sole and a feme covert, in i*espect to suing and being sued. See 61 Barb., 145. 

6 451. (I and II) Co. Proc., } 175 ; providing for designating a defendant whose name is 
unknown ; and id., § 135, laist sentence ; relating to unknown defendants in foreclosure ; 
consolidated and extended to all actions. 

§ 452. (IV) Co. Proc, part of § 122 ; aUowing the court to permit persons interested to be 
brought in, as parties, to an action to recover i*eal or persoilal property, extended to actions 
generally. 

§ 453. (II) Provision for a supplemental summons, where a new defendant is brought in, 
upon the application of another party. 

§ 454. (IV) Co. Proc, § 120 ; allowing joinder of persons liable on the same instrument, 
as defendants, extended so as to include those liable for the same demand ; and to apply to 
a case, where the action is not brought dii*ectly on the insti*ument. 

§ 456. (Ill) Co. Proc, § 136, subd. 3 ; prescribing when separate judgments may betaken 
in an action, amended, by allowing, in making up subsequent judgment-rolls, the use of 
copies of papers used in making up the fii*st. 

§} 458-462. (Ill and IV) 2 R. S., 444, tit. 1 (3 R. S., 5th ed., 744 ; 2 Edm., 463) ; allowing 
a party to prosecute as a poor person, amended by limiting the power to allow him so to sue, 
and by increasing, from twenty dollai*s to one hundred dollars, the sum, upon the lack of 
which depends the right to procui*e the order. 

§§ 463-467. (IV) New provisions, allowing parties to defend, as well as to prosecute, actions 
in forma pauperis ; restricting the right to appeal, in both such cases, etc 

§ 472. (IV) The second sentence is a new provision, requiring the clerk of the court, when 
appointed, to act as guardian ad litem for an infant party. 

§ 473. (II) Co. Proc, § 116, subd. 2 ; requiring the court, in a real action, or an action to 
foreclose a mortgage " or other instrument ", to appoint a guardian ad litem, upon the plain- 
tiff's application, for a non-resident infant defendant, amended by making the order discre- 
tionary, and by striking out the words " or other instrumenl ". 

§ 476. (II) A provision insei*ted, according with Rule 66, to dispense with security, for the 
disposition of property received by a guaixiian ad litem, whei*e he is the general guardian 
of the infant. 

} 479. (II) A provision, inserted as a substitute for Co. Proc, } 130, last clause, regulating 
the time to answer, of a defendant appearing by an attorney, who has pi'eviously appeared 
as attorney for another defendant. See 9 How. Pr., 212. 

§§ 481, 482. (II and IV) Co. Proc, } 142 ; prescribing the contents of a complaint, amended, 
by making the provision imperative, which requires all the parties to be named in the title ; 
by changing "demand of relief" to demand of judgment, so as to abolish prayers, in the 
complaint, for provisional remedies, etc. ; by allowing, in equity actions, a demand for both 
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an interlocutory and a final judgment ; and by remodelling the phraseology, so as to settle 
some doubtful questions of construction. 

§ 484. (II) Co. Proc, part.of § 167; proviiiing" for joinder of causes of action, amended, 
80 as to remove obscurities of expression, and settle various questions of constniction arising* 
thereupon ; also so as to i-equire the causes joined to be, in g-eneral, such as allow of the 
same mode and place of tiial, and affect all the parties. 
^ § 485. (II) Provision, inserted to remove doubts, whether a cause of action is deemed 
sing-le, where all the i-elief demanded might have been given in a suit in chanceiy, befoi^e 
1847 ; ex. gr., to reform a contract, and to recover damages upon it, as reformed. 

§ 486. (IV) New pi*ovision, allowing the plaintiff to demand alternative judgments, where 
his ignorance of the facts prevents him from detennining whether he is entitled to a legal or 
an equitable judgment. Inserted to settle vaiious obscui*e questions of practice and pleading. 

}} 488, 489. (II and III) Co. Proc, § 144 ; specifying the gi'ouijds of demurrer, amended 
by adding two grounds : (1) that the facts in the complaint do not justify the judgment 
demanded, and (2) that the plaintiff demands inconsistent kinds of relief ; excluding, how- 
ever, inaccuracy as to a sum of money demanded, and a demand of alternative judgments. 
The object of this amendment is partly to settle questions respecting which the authorities 
conflict ; and partly to compel questions respecting the proper mode of trial to be raised by 
demurrer, instead of at the trial. 

§§ 490, 491. (II and III) New provisions, specifying the form of a demun-er, with i-espect 
to each ground of demurrer, in accordance with the weight of authority ; and denying costs 
on a successful demurrer, whei'e too many grounds are specified. The object of the latter 
amendment is to compel the party to confine himself to the real gi-ounds of demuri-er. 

} 493. (Ill) Co. Proc, § 155 ; allowing a demurrer to a reply, amended by allowing a de- 
mui'rer, also, to a portion of a reply, and by omitting the requirement to " state the gi*ounds 
thereof," thei-e being none to be stated, except as specified in the Q,tatute. 

§§ 495, 496. (IV) New provisions, allowing a demun'er, by the plaintiff, to a counterclaim, 
in like fonn, and in similar cases, as allowed by the Code, for a demuiTcr, on the part of the 
defendant, tt) the complaint. 

§ 500. (II) Co. Proc;-, § 149 ; prescribing the contents of an answer, amended, in accordance 
with the authorities, and the common underatanding of its meaning, so as to remove 
obscuiities. 

§§ 502-506. (II) Provisions of the R. S., concerning set-offs, 2 R. S., 354, §§ 18 and 21-25 
(3 R. 8., 5th ed., 634; 2 Edm., 365). These provisions are, it is supposed, still in force. 
They have been remodelled, and applied to counterclaims, under Co. Proc, § 150. 

} 507. (II) Co. Proc, last two sentences of § 150; allowing several defences and counter- 
claims in one answer, amended so as to require them to be consistent, in accordance with the 
weight of the authorities. 

§9 508-510. (II) Various provisions, allowing a defendant to interpose a partial defence to 
the complaint ; requiring him, if he desires an affirmative judgment, to demand it ; and 
providing against the useless and embarrassing practice of demanding an affirmative judg- 
ment, or a mere defence, 

} 611. (Ill) Co. Proc, § 244, last sentence; providing for the satisfaction of part of the 
plaintiff's claim, which the defendant admits, amended so as to remove obscurities, by pro- 
viding for the severance of the action, and the continuance of the action for the residue of 
the claim, and by regulating costs thereupon. 

§ 521. (II) New provision, for the detei-mination by a judgment, of the rights of defend- 
ants, inter se ; and for service of a copy of the answer, by a defendant, on his co-defendant, 
in such a case. 

} 523. (I and II) The clause of Co. Proc , § 157, providing that the vei-ification may be 
omitted, when an admission of the truth of the allegation might subject the party to a prose- 
cution for felony, omitted, as superseded by the second sentence of the section, which is a 
revision of L. 1854, ch. 75 (3 R. S., 5th ed., 519; 4 Edm., 541), excusing the verification, 
where the party would be excused from testifying as a witness. This section also excuses a 
guardian ad litem, for an infant defendant, from verifying the latter's answer. 

§ 524. . (II and IV) New provision, designated to settle the discordant practice and decisions, 
and to piobe the conscience of a party, interposing a verified pleading, by i*equiring the 
pleading to show, whether the allegations are made upon his knowledge, or othei*wise ; and 
by regulating the effect of a denial of knowledge, etc., where an agent or attorney verifies 
for the party. 

§§ 527, 528. (II and IV) New provisions ; that where the -complaint is not verified, the 
defendant may verify sepai'ately a countei'claira, contained in the answer, as if it was a 
separate pleading ; and prescribing remedies for a defective vei-ification, or the lack of a 
verification of a pleading, which should be verified. 

§ 530. (Ill) Co. Proc, § 163; as to the mode of pleading a private statute, amended, by 
allowing the pleader to designate the statute in any certain manner, as well as, by its title, 
and the date of its passage. 
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§ 531. (Ill) Co. Proc, § 158; providing for demand and service of a copy of an account 
alleged in a pleading, etc.; amended, by allowing the verification of the copy of the account 
to be made by an agent or attorney, in a case where a pleading may be so verified ; so as to 
obviate the delays, etc., where the party is absent, and the facts are not within the " personal 
knowledge " of the agent or attorney. 

§ 534. (II) Co. Proc, § 162, last sentence ; prescHbing the mode of pleading an instiniment 
for the payment of money, amended in phraseology, so as to remove obscurities ; and by 
adding a sentence, specifying the effect of "setting forth" a copy, in the pleading, according 
to 1 Keyes, 231. 

§ 536. (II and IV) Co. Proc, § 165, first clause; allowing the defendant to plead, with a 
justification, mitigating circumstances, in an action for slander or libel, amended, by extend- 
ing the right to the defendant in all actions for torts, where his defence extends to the whole 
cause of action ; and by allowing a defendant who has failed to answer, to prove mitigating 
cii*cumstances, in such an action, on a reference or a writ of inquiry. 

§ 537. (II and III) Co. Proc, § 247; relating to an application for judgment upon a 
frivolous pleading, replaced byvthis section, which removes the doubts whether the proceed- 
ing is a trial or a^motion ; points out clearly the method of i-aising and determining the 
question of frivolousness ; and I'egulates an appeal from the judgment. 

§ 538. (II) Co. Proc, § 152; relating to sham and irrelevant answers, etc., amended by 
omitting ** irrelevant ;" as an irrelevant answer or defence is necessai'ily frivolous. 

§ 544. (II) Co. Proc, § 177; providing for supplemental pleadings, amended by adding 
the last two sentences ; which regulate the effect of such pleadings, upon provisional reme- 
dies already granted, and supersede the last clause of the section of Co. Proc, beginning 
"and if said judgment." 

§ 545-547. (IV) These sections contain a scheme for a summary remedy, by exception, for 
faults of pleading, consisting of irrelevant, I'edundant, or scandalous matter, indefinite or 
uncertain allegations oi* denials, and any other defect, a remedy for which is not elsewhere 
expressly provided. They supersede Co. Proc, § 160 ; and, in connection with the provisions 
relating to a demurrer, provide a certain and adequate remedy for every defect in a plead- 
ing ; the want of which has been a principal cause of much loose and uncei-tairi pleading. 

§ 548. (I) Co. Proc, § 178; amended by expressly abolishing the wnt of ne exeat. The 
question whether this wnt has been abolished by the Code is still open, although many cases 
have held that it is retained. See Johnston v. Johnstont 16 Abb. Pr., 43 (A. D. 1863) ; 
Fellows v. Hermans, 13 Abb., N. S., 1, per Allen, J., pp. 6, 7, (A. D. 1870) ; and 2 "Wait*s 
Prac, 272, 273 (A.^D. 1873). Even if the question was free from doubt, it would be our 
duty to remove tlJfe anomaly of retaining, in this pai'ticular case, a remedy so inconsistent 
with the principles of the existing practice, and the remedies allowed in analogous cases. 
"We have accoi-dingly provided an oixiei* of arrest, as a substitute for the wiit of ne exeat ; 
the case added to the existing statute, for that purpose, being specified in our § 550, subd. 
5, which, it is believed, covers eveiy case where a ne exeat could issue in chancery. See 1 
Barb. Ch. Pr., 647, 651, 652, Mattocks v. Treinain, 3 Johns. Ch., 76. By the next section, 
and by § 566, it is provided that in that case, the order can be granted by the court only ; 
and, since, in every other case, the order may be granted by a judge, out of court, the 
expi'ession, " a case where the order can be granted only by the court," is used, throughout 
the title, to distinguish our substitute for a ne exeat from the other cases where the defendant 
maybe ar^sted. See §§ 553, 560, 561, 562, 567% 572, 573, 575, subd. 1, 585, and 587, subd. 1. 

§§ 549, 5o0. (II) These sections ai-e so framed, as to clearly distinguish between the cases, 
where the light to aiTest the defendant depends upon the natui*e of the action, and where it 
aiises out of a fact, exti-insic to the cause of action. Section 550 collects the cases of the 
latter descnption. Under it, a disposal of property, to defraud creditors, must have been 
made since the making of the contract sued upon, and an arrest, upon this ground, can occur 
only in an action upon conti'act ; a substitute for the writ of ne exeat, is pi'ovided (subd. 5 ; 
and see, also, § 551) ; and Co. Proc, § 179, subd. 2, except the fii*st line, is remodelled, so as 
to remove obscurities. 

§551. (II and IV) This section contains various new provisions, regulating an order of 
arrest, as a substitute for a ne exeat. It provides that such an order can be granted only 
by the coui't ; that it is discretionary ; and that it can be made or served after judgment, 
except pending an appeal from the latter, where a stay has been obtained by security. 

§ 552. (II) New pi-ovision, settling a point, upon which the authorities are in conflict, 
whether a foreign judgment prevents an arrest, in this State, in an action relating to the 
same cause of action. • 

§ 554. (IV) New provision, forbidding the arrest of an idiot, a lunatic, or an infant under 
fourteen yeara. 

§ 558. (II) Co. Proc, § 183, fii*st sentence ; specifying at what time an order of arrest may 
issue, amended, by adding, that where the complaint is not made, at the time of granting 
an order of arrest, it must, when made, be deemed to have been made at that time, for the 
puipose of determining the validity of the order. 
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§ 560. (IV) New provision, allowing the court to dispense with security to obtain an order 
of arrest, where it is a substitute for a ne exeat. 

§§ 561, 562. (Ill) Co. Proc, § 1S3, second sentence ; prescribing the contents of an order 
of ari'est, amended, by allowing it to be directed to a particular sheriff, or' "to the sheriflf of 
any county ; " by requiring it to specify the ground of arrest ; by allowing the attorney to 
specify a time, after which it cannot be executed ; and by requiring the shenff to file it with 
the clerk, pursuant to Rule 6. Co. Proc, § 184 ; requinng the sheriff to give to the person 
arrested a copy of the affidavits, etc., amended by requiring him also to file the original 
affidavits, with the order and return. 

§ 564. (Ill) New provisions, increasing the number of officers, who may discharge from 
aiTCst, a privileged pei*son. 

§§ 567, 568. (II and III) Co. Proc, § 204 ; allowing the defendant to move to vacate the 
order of arrest, or reduce the bail, extended to cases arising under our substitute for a ne 
exeat. Id., § 205, touching affidavits, upon a motion to vacate an order of arrest, expanded, 
by prescribing before whom the motion may be made, in each particular case ; and amended, 
by adding that where the defendant relies upon a bankrupt's or insolvent discharge, the 
plaintiff may avoid the discharge, as upon a trial. 

§§ 569-571. (II) Provisions, in accordance with the \vfeight of authority, touching the mode 
of detennining questions of fact, upon a motion to vacate an order of aiTest, where, the 
evidence is conmcting ; and prescribing the effect, in the several cases, upon a motion to 
vacate, of an order made upon a prior motion for the same purpose. 

§ 572. (in) Co. Proc, § 288, last, sentence ; providing for the discharge from ari'est of a 
judgment debtor, where the judgment creditor fails to charge him in execution, amended, 
by allowing the application for the discharge to be made to any judge of the court, within 
the county where the debtor is in custody. See 2 Abb. Pr., 20. 

§ 573. (II) Co. Proc, § 186 ; allowing a defendant an^ested, to give bail or deposit at any 
time before " execution," amended, by adding, after the last mentioned word, the words, 
** against his person," in accordance with the supposed meaning of the provision. 

§ 574. (II) New provision, allowing an arrested defendant to elect, after judgment, and 
before execution against his peraon, whether to give bail, or a bond for the libei-ties ; in- 
serted te check an existing abuse, as some sheriffs now i*efuse to take the former, during 
that period. 

§ 575. (II and III) Co. Proc, § 187 ; providing for the undertaking of bail, extended to a 
case arising under our substitute for a ne exeat ; amended so as to be applicable to an action 
to recover a chattel ; by rendering the amount of the undertaking dependent on the sum, 
specified in the order of ai'rest ; and by confining the undertaking, that the defendant will 
render himself amenable to process, to final process, except where the order was a substi- 
tute for a ne exeat. 

§ 576. (Ill) The last sentence is a new provision, requiring service upon the plaintiff's 
attoniey, of a copy of the examination of the bail, taken upon their executing the under- 
taking. 

§ 577. (II) Co. Proc, § 192 ; requiring the sheidff te return an order of arrest, ete., to the 
plaintiff's attorney, amended by requiring him to file the original papers with the clerk, in 
accordance with the nile, and to deliver copies to the attorney ; and by allowing him, where 
the order is against two or moi-e defendants, and it is not executed as to all, to file a copy of 
the order, instead of the original. 

§ 578. (II) Co. Proc, § 193; providing for the justification of bail, amended by Inquiring, 
according to Rule 8, the examination to take place in the county where one of the bail 
resides, or where the arrest Was. made. 

§ 582. (I) Co. Proc, § 197 ; allowing a deposit, in lieu of bail, amended by omitting the 
limitation that the defendant must make the deposit, " at the time of his arrest." 

§§ 584, 585. (Ill) Co. Proc, §§199, 200; allowing bail to be substituted for a deposit, and 
regulating the application of the deposit, amended, by allowing such a substitution, at any 
time before the right to g^ve bail expires, instead of ** at any time before judgement ; " and 
by providing for the application of the deposit, where the arrest was made under our sub- 
stitute for a ne exeat, or where the defendant dies. 

§ 586. (II) New provision, protecting a deposit in lieu of bail, advanced by a third person, 
for the defendant, from attachment, etc., against the property of the latter. See 6 Abb. 
Pr., 191 ; 8 Abb., N. S., 155. 

§ 587. (I and II) Ca. Proc, § 201 ; allowing the sheriff, where he has become liable as 
bail, to g^ve bail accordingly, amended by excepting an action to recover a chattel (48 N. 
Y., 143) ; and by specifying the time, after which he cannot give- bail, in analogy to the like 
privilege of a defendant arrested. 

§ 590. (II) New provision, requiring the sheriff, to file papers upon an arrest, with the 
clerk, where the defendant does not give bail in ten days. 

§ 591. (I and II) Co. Proc, § 188, first and last clauses ; allowing a surrender of a defend- 
ant, in exoneration of his bail, amended by excluding an action to recover a chattel, and by 
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making the limit as to time, the expiration of the time to answer, in an action against the 
bail, pureuant to the decision in 55 N. Y., 304. 

§ 593. (II) Co. Proc, § 189 ; allowing bail to arrest a defendant, for the purpose of sur- 
rendei-ing .him, amended, by allowing ' the arrest to be made without the State, and by one 
only of the bail. See 7 How. Pr., 212. 

§ 594. (II) New provision, regulating a voluntary surrender by a defendant, in exonera- 
tion of his bail. 

§ 595. (II) New provision, regulating the rights, etc.^ of a sheriflf who is liable as bail, and 
of bail given by him in his own exoneration ; in accordance with the decisions. 

§ 601. (n) 2 R. S., 380, 383, §§ 16 and 34 (3 R. S., 5th ed., 662, 665 ; 2 Edm., 394, 397), 
and Co. Proc., § 191, relating to the relief of bail, and specifying the facts which operate as 
an exoneration, are superseded by this section, which is intended to remove the great 
obscurities of that section of the Code, and to establish rules, adapted to the modern prac- 
tice, and conforming, generally, to the intent of the legislature. 

§§ 603, 604. (II) Co. Proc, § 219, specifying the cases, in which a temporaiy injunction 
may be gi'anted, is i*epresented by these two sections, which separate the cases, where the 
right to an injunction depends on the nature of the action, from those where it depends upon 
a fact, extrinsic to the cause of action ; substitute "judgment " (demanded in the complaint) 
for " relief," to prevent the practice of asking, in the complaint, for provisional remedies ; 
require the act, sought to be enjoined, to be done or threatened, pendente lite ; and disallow 
an injunction, to prevent a debtor from disposing of his property, pending an action by a 
simple contract ci-editor, to establish his debt ; these provisions according with the weight of 
authority. 

§ 608. (II) Co. Proc, part of § 220 ; specifying at what time an injunction order may ife 
gi-anted, amended by adding, that where the complaint is not made, at the time of granting 
the order, it must, when made, be deemed to have been made at that time, for the purpose 
of determining the validity of the order. 

§ 610. (II) The lirst two sentences, regulating the mode of service of an injunction order, 
upon natural persons and corporations, ai'e new in form ; but are in accordance with the 
weight of authority. 

§§ 622, 624, 625. (II and IV) New provisions, relating to injunction orders ; defining the 
case, where the court is deemed to ** finally decide " that the plaintiff was not entitled to the 
order; providing for ascertaining damages, sustained by a third person, by reason of the 
granting of the order ; and allowing a pereon, whose damages are ascertained, to sue upon 
the undertaking, given upon granting the order, without leave of court. 

§ 626. (IV) New provision, designed to pi^event an ex parte application to vacate an 
injunction order, granted without notice, from being made to a judge, other than the one 
gi'anting it, except in case of disability, etc. 

§§ 628-634. (II) New provisions, that where a motion to vacate an injunction, made upon 
the original papera, is denied, a new motion may be made upon further affidavits ; and that 
after either of such motions is denied, a further motion to vacate may be made, because 
the complaint, not made when the order was granted, does not sustain it ; allowing the 
court to require a new undertaking of the plaintiff, upon the hearing of the motion ; giv- 
ing a verified answer the effect only of an ailidavit, upon such a motion : regulating when 
the merits of action may be litigated thei'eupon : and prescribing the mode of proof of ques- 
tions of fact. . All these amendments are deemed to be in accordance with the weight of 
authority. 

§§ 635, 636. (I and II) Co. Proc, §§ 227, 229, excluding the last clauses of each ; specifying 
in what actions, and upon what proof, a warrant of attachment may be granted, amended 
so as to settle questions of construction, as to which the authorities conflict ; to extend the 
remedy to all cases of toi-t, where the damages are capable of a money valuation ; to allow 
it against a domestic coiporation, in certain cases specified ; and to reconcile the inconsisten- 
cies between these two sections of the Code. 

§ 638. (II) Co. Proc, § 227, last clause ; prescribing at what time a warrant of attachment 
may be granted, amended, by adding a provision, as to the effect of a complaint on the 
vahdity of the warrant, where it is not made, until after the latter is granted ; and settling 
the question, as to the time when a summons is "issued." 

§§ 642, 643. (I and II) New provisions, to change the rule laid down in 7 Barb., 253, and 
12 Abb. Pr., 324, under the existing statute, that it is a defence to an action upon an under- 
taking, given upon procuring a warrant of attachment, that the wan»ant was improperly 
granted ; and giving the subsequent control of the proceedings to execute the warrant, to 
the judge who granted it, except in case of disability, and subject to the superior rights of 
the court. 

§§ 645, 648. (IV) New provisions, allowing a warrant of attachment to be levied upon a 
contingent interest in real property ; and upon certain negotiable paper, and other securities 
of municipalities, or individuals. 

$ 651. (Ill) Co. Proc, i 236, last sentence ; requiring an officer of a coiporation, or a 
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debtor, to give a certificate of the defendant's interest, -for the purpose of a levy of a warrant 
of attachment, amended so as to provide, not only for a refusal to certify, but for the giving 
of a false cei'tificate. 

^ 654-658, etc. (I) In these and other sections of the title, relating" to the attachment of 
property, the provisions (»f 2 R. S., 1-15, (j 1-73 (3 R. S., 5th ed., 78-90 ;'2 Edm., 1-15), en- 
titled ** attachments against absconding, concealed, and non-i-esident debtors," have been 
retained, so far as they are applicable to a wan-ant of attachment, in an action under the 
Code. It is proposed to repeal the remainder, as the I'emedy under the R. S. has become 
practically obsolete. 

j 659. (Ill) New provision, to the effect that the finding of the juiy upon an inquisition, 
where a thii-d person claims goods attached, does not prejudice the claimant's right to sue 
therefor. 

(661. (II) New provision, to supply a casus omissius in the statutes; requiring an ap- 
praisal of an attached vessel to be under oath, and the " valuation " thei-eof to be returned. 

( 674. (II) Co. Proc, ij 232, that portion requiring the sheriff to keep attached property, to 
answer the judgment ; amended, in accordance with 4 Keyes, 165, so as to expi^essly indude 
the ultimate judgment, where an appeal is taken. 

$ 675-680. (II, III and IV) In these sections, which relate to the duties of the sheriff, and 
the lights of parties, in the course of the execution of a warrant of attachment, new provi- 
sions are contained, as follows. Allowing the court to requii-e the sheiiff to pay into court,' 
pendente lite, the proceeds of propei-ty sold, or of demands collected, even after his term 
c jases, and to requii-e him to pay to the i^ei-sons entitled, a sui-plus of such sum, where it ex- 
ceeds all process issued against the defendant in the attachment ; 'allowing the court to per- 
mit the plaintiff in the wan-ant of attachment to bring, in the name of himself and the sheriff 
jointly, by his own attorney, actions necessaiy for duly executing the wan*ant ; at the same 
time relieving the sheriff from responsibility lor costs in the action, and dispensing with an 
undertaking to him ; and allowing the court to pennit the plaintiff to be joined with the 
sheriff in such an -action, after it has been commenced by the latter, and to regulate the con- 
duct of the action. 

}j 682-686. (II) In these sections, the following clause "and in all cases, the defendant may 
move to discharge the attachment, as in the case of other provisional remedies " (Co. Proc, 
§ 241), is expanded, so as to settle doubtful questions, by extending the privilege to other 
peraons-interested ; including an application to modify, or to increase the security ; prescrib- 
ing the proofs, upon which the motion may be made ; regulating the determination of ques- 
tions of fact thei'eupon ; and the effect of the determination of the motion, upon a subsequent 
motion foi* the like purpose. 

}{ 687-690, 692. (I and III) Co. Proc, j{ 240, 241 ; providing for the discharge of an attach- 
ment of property, upon giving an undei'taking, modified, as follows. A discharge is allowed 
as to a part, as well as all, of the attached goods ; the sum to be specified in the undertaking 
is diminished by one-half, the present rule being oppressive ; the *^parate appraisal by 
direction of the judge, upon such an application, is abolished, the appraisal upon the attach- 
ment being sufficient ; the amount of the undertaking is allowed to be based on the appraised 
value, at the defendant's option ; the undertaking is required to be filed, and a copy to be 
served on the plaintiff; a just rule is established as to the liability of sureties in an under- 
taking, given by some, but not all, of the defendants (8 Alb. L. J., 302 ; 64 Barb., 464) ; the 
provisions, as to a discharge, are extended to a vessel, or a share thereof ; and general power 
is given to the coui-t, to grant stays, or extensions of time for taking the proceedings. 

§§ 693-696. (IV) These ai-e new provisions, for the i^elief of partners, where partnership 
goods and chattels are seized, upon a levy of a warrant of attachment on the separate inter- 
est of a member. They allow the other partners to obtain a dischai-ge, as to that interest, 
by giving an undertaking in a sum not less than the interest of the defendant in the goods 
seized upon the levy, instead of, as now, "not exceeding double the value of the goods 
seized " ; provide for a valuation of the defendant's interest ; and allow the court to require 
the plaintiff to have notice of the application. 

§§ 698-705. (Ill) These sections contain new provisions, relating to a case, where there are 
two or moi'e attachments against the property of the defendant, as follows : Where a vessel, 
or partnership property has been discharged from attachment, upon giving an undertaking, 
a junior warrant cannot be levied on the same property, because the undertaking is for the 
benefit of all the creditora ; the judge who granted the first warrant is, in general, to con- 
trol the proceedings under subsequent waiTants, except applications to vacate or modify 
them ; a junior attaching creditor is allowed to give security to prevent the release of a for- 
eign vessel; where the fii*st plaintiff fails to do so ; a subsequent seizure of the vessel, is foi*- 
bidden, whei*e it has been released, in default of an undertaking ; and the rights of junior 
attaching creditors in i-eference to actions, maintainable, or commenced by the^ sheriff and 
the senior plaintiff, in the couree of executing the warrants, are regulated. 

§§ 706, 707, 708, 710. (II and IV) These sections, relating to the enforcement of an execu- 
tion, issued upon a judgment, rendered in an action, whei'ein a warrant of attachment has 
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been issued, contain new provisions, as follows : The execution must issue to the shenff who 
levied the wai*rant in the action, although his term has expii-ed, unless another pei'son is 
designated by law ; where the summons was served without the State, or otherwise than 
personally, upon a non-resident, etc., the judgment can be enforced against the attached 
property only, the courts having decided that such a judgment is simply ** in rem ; " in other 
cases (provided for in Co. Proc, § 237, subd. 2), the order in which the sheriff must resoH, 
to the different species of property of the execution debtor, after applying the proceeds of 
collections and sales of attached property, is carefully i-egulated, the pi-esent rules upon this 
subject being very obscure ; and provision is made for the disposition, after satisfaction of 
the judgment, of books and other vouchers seized by the sheriff, and for the substitution of 
the defendant as plaintiff, in actions instituted by the sheriff'. 

§ 713. (Ill) Co. Proc, § 244, subd. 1, 2, 5, and first Jialf of subd. 3 ; relating to the appoint- 
ment of a receiver ; amended, so as to confine the provisions to an action, and to property 
which is the subject thereof, including the income of property ; to allow an application, 
before judgment, by any person ** interested " in the property ; and to exclude cases, where 
judgment on default can be had, without applying to court. 

§§ 714, 715. (IV) New provisions, requiring notice of an application for a receiver, and 
regulating the receiver's bond. 

§§ 717, 718. (IV) Co. Proc, part of § 244 ; allowing the court to order a deposit or de- 
livery of property, the possession of which is admitted by the defendant, extended, so as to 
include real property, and amended, so as to exclude a debt ; to require notice of the appli- 
cation for the order ; and to make the order discretionary. The object of these amendments 
is to prevent the abuses, to which this power, if exercised as broadly as the. statute now 
permits, may lead. 

§ 719. (IV) New provision, that where a plaintiff applies for an arrest, injunction, and at- 
tachment, or two of them, in the same action, he may be required to elect which remedy he 
will adopt, except in actions against government defaulters, etc. 
• §§ 729, 730. (II) 2 R. S., 556, §§ 33 and 34 (3 R. S., 5th ed., 870; 2 Edm., 576) ; relating to 
the sttfiiciency of bonds in judicial pi-oceedings, extended to undertakings. 

§ 732. (II) New provision, relating to payment into court of money tendered, after suit 
brought, in accordance with the practice in such cases, the statute being now silent there- 
upon. 

§ 738. (II) Co. Proc, part of § 385 ; allowing a defendant to offer to compromise the action, 
amended by extending the light to one of several defendants, whei-e the action is severable ; 
by requiiing the offer to be made before th€ tnal ; and by prohibiting costs, to a plaintiff 
refusing, etc., from the time of the offei' only. See 15 How. Pi*., 430. 

§ 739. (II) Co. Proc, pai*t of § 385 ; allowing a plaintiff to offer to com]>romise a counter- 
claim, amended so as to apply to a case, where the counterclaim reduces the plaintiff's claim 
below fifty dollars. 

J§ 740-742. (II and IV) New provisions, requinng an attorney, who makes or accepts an 
offer to compromise, to annex an affidavit, showing his authority ; regulating the light to 
move the cause for trial, and the effect of so doing, where the offer is made within ten days 
before the trial ; and providing for setting aside a judgment, entered by collusion upon an 
offer, in accordance with the intimations of the authorities. 

§§ 743, 754. (II) These sections contain the general provisions of the R. S., and amendatory 
acts, relating to the payment of moneyinto court, and the disposition thei'eof, amended so as 
to confonn them to the present judicial system, and to the general rules on the subject, some 
of which are embodied in the text. 

§ 757. (IV) Co. Proc, § 121, second sentence ; allowing the court to permit an action to be 
continued where a sole party dies, amended so as to permit the court also to compel such 
continuance. 

§§ 759, 760. (II and IV) 2 R. S., 184, §§ 108, 109, 115, 117, 120 and 121 (2 Edm., 191) ; re- 
lating to the continuance of an action, whei'e part of one or more causes of action survives, 
after the death of one of several parties, amended, so as to adapt the provisions to the exist- 
ing judicial system, and to provide for a cross action, in such a case, where a d^endant de- 
sires to binng in a new party plaintiff*. 

§ 764. (II) Co. Proc, § 121, fourth sentence ; preventing the abatement of an action for a 
wi'ong, after verdict renaered, amended so as to except a case where the verdict is set aside, 
the court of appeals having so held. 

J 772. (II and IV) Co. Proc, § 324, and id., § 401, subd. 3; regulating ex parte orders in 
an action, amended, so as to extend tKe pi'ohibition, against a stay of proceedings, by a 
county judge, after verdict, to a similar stay after a referee's report, or the deoision of the 
court without a jury ; and to except from the cases, where an ex parte order, made out of 
court, may be vacated ex parte, by the judge granting it, an order granting a provisional 
remedy. 

§ 777. (IV) New provision, designed to prevent an application for judgment upon default, 
ex. gr., in a divorce case, from being made at a term held by one judge, after prior applica- 
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tion therefor haii been refnsed, at a term held by another jodge, except where the latter ap- 
pUcation w founded upon new facts, or is rabetantially a continnation of the former. 

{§ 781-785. (II) Co. Proc.y { 405 ; giving power to enlarge the time for taking proceedings 
in an action, amended by distinguishing the cases where the time has expired, frcma. other 
cases ; by sj^ecifying what judges may make the order in the former class ; by requiring' 
service of a copy of the affidavit in motions upon notice ; by enumerating the cases where 
neither a court nor a judge can grant relief, including an extension of the time to appeal, 
either before or after it expires ; and by qualifying the prohibition, in the case of an appeal, 
or a motion to set aside a judgment, in favor of the representative, etc., of a decedent in cer- 
tain cases. 

} 788. (IV) Co. Proc., { 407 ; regulating the computation of time, amended, by excluding*, 
where an act is to be done in two days, an intervening Sunday or legal holiday. 

} 790. (IV) New provision, granting, in accordance with the unHbrm practice, a prefer- 
ence of criminal over civil causes. 

} 791. (II) In this section, are collated and arranged the numerous existing provisaons of 
law, governing preferences among civil causes. The only substantial changes made are, 
that certain causes, to which the people or the New- York commissioners of pilots are parties, 
are placed (in subd. 1, 2 and 3), at the head of ^ the list; a cause in the court of appeals, 
where a party has died, pendente lite, and the pendency of which prevents the settlement 
of a decedent's estate, is preferred before, instead of after other testamentary causes, the 
court of appeals having so held ; and a qualified jireference has been accorded, for reasons 
of humanity, to a defendant actually in custody. 

§ 793. ^11) New provision, substantially in accordance with Ihe existing practice, pre- 
scribing m what cases an order must be obtained, to secure the benefit of a statutory 
preference. 

§ 797. (IV) Co. Proc, §5 409, 410 and 411 ; prescribing the manner of service of papers 
in an action, amended so as to allow service through the post-office in all cases, and by 
deposit in an office letter-box, if any, where the office is locked. 

§ 798. (II) Co. Proc, § 412 ; relating to double time, where the service of a paper is by 
mail, amended, so as to remove a doubt, as to whether forty days are allowed to answer, etc., 
where a copy of the previous pleading was served by mail ; some judges having held that 
only twenty days are allowed. 

§ 801. (IV) New provision, allowine^, in New- York city, a paper served, in an action, 
through the post-office, to be deposited in a branch post-office. 

§§ 803-809. (II and IV)' Co. Proc, § 388, and 2 R. 8., 199, §§ 21-27 (3 R. S., 5th ed., 293 ; 
2 Edm., 207) ; providing for discoveiy, etc, of books and papers, both of which statutes 
have been held to be in force, consolidated, and subjected to such changes as are necessary, 
to point out clearly each step in the proceedings, and to provide against some abuses, for 
which the present practice afibrds room, as follows. The power to order the discovery, etc, 
is extended to all courts of record, except justices* courts in cities; a referee may be 
appointed to superintend the discovery or inspection, and certify as to compliance or non- 
compliance with the order, and his compensation is provided for ; the threat of future punish- 
ment, in the order directing a discovery, etc, is to be omitted, being a mere brutum fulmen. 
See 55 N. Y., 518. 

§§ 810-815. (II and IV) Provisions, new in form, but substantially according with the rules 
and settled practice, respecting bonds and undertakings: to the effect, that every such 
instrument must be acknowledged ; that a party need not join with the sureties, and that 
one surety is sufficient, except when otherwise expressed ; regulating the affidavit of a surety, 
and the approval of the instrument; allowing more than one surety to justify, where a 
surety is required in a bond, etc, for more than ten thousand dollars ; prescribing the mode 
of obtaining leave to sue upon a bond, etc, in form to the people, but for the benefit of a 
private person; and expressing the nile of 36 N. Y., 619, that after the substitution of a 
party, a bond, etc, before given, remains valid. "^ 

§§ 821, 822. (II) These sections are intended as substitutes for' Go. Proc, § 274, second 
Hentence, which is very obscure. They provide for judgment of dismissal of the complaint 
as against one of several defendants, for failure to serve the summons upon him ; and for 
the like dismissal, as against a defendant, generally, for failure to bring the issue to trial. 
See new Rule 45, of 1875. 

§ 827. (II) A provision, modelled upon § 77 of the judiciary act of 1847 (ch. 280), allowing 
special references, in certain cases not elsewhere provided for ; including those, where the 
former court of chanceiy had power to refer intei'locutory matters to a master. 

§§ 829, 880. (II and IV) Co. Proc, § 399 ; specifying the cases where a party, etc., cannot 
be examined as a witness, about a transaction with a person deceased, etc., amended, so as 
to confine the I'ule to the trial of an action, or the hearing, on the merits, of a special pro- 
ceeding, a tendency having been shown in a decision, to extend this prohibition to a motion 
for an injunction, etc,, contrary to the presumed intent of the legislature; also by omitting 
the requirement that the person disabled, etc., must be so at the time of the trial, in order 
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to prevent a collateral issue from arising, as to the restoration of sanity to one judiciaUy 
declared to be a lunatic : ami by extending the prohibition to the husband or wife of the 
party. The other changes are phraseological, and intended to promote perspicuity. 

§ 832. (I) New provision, that a conviction for a crime does not disqualify a witness, but 
may be proved to affect the weight of his testimony ; the courts having held, that a person 
80 convicted is a witness in his own behalf, under the act of 1869 (ch. 678) ; and this section 
being intended to abolish the rule, excluding such a person, where he is not a party, which 
is believed to be a relic of the old common law rule, the presei^vation of which is contrary to 
the spirit of modem legislation. 

§ 835. (IV) New provision, taken substantially from the proposed code of civil procedure 
of 1850, forbidding an attorney to testify, as to a professional communication ; thereby incor- 
porating the common law rule, upon that subject, into the statute. 

§ 836. (IV) New provision, that the prohibitions against a minister, physician, or attorney, 
testifying to communications, apply, except where the party entitled to object is present and 
consents ; inserted to obviate the rule, laid down in 14 Wend., 637, etc., according to which, 
these prohibitions do not apply, where thei*e is a default. 

§ 840. (Ill) 2 R. S., 406, § 77 (3 R. S., 5th ed., 691 ; 2 Edm., 423) ; making a seal upon an 
instrument, presumptive evidence of a consideration, in an action or defence relating thereto, 
amended, by omitting the qualification, and by applying the provision to all executory 
instruments. « » 

§ 842. (II) 2 R. S., 284, § 49 (3 R. S,, 5th ed., 474; 2 Edm., 294), and other statutes; pre- 
scribing who may administer oaths, etc., collated, and amended, by striking out obsolete 
officials, and by adding mayors, suiTogates* clerks, deputy and special deputy-clerks, and 
deputy and special deputy county clerks. 

§ 843. (IV) The fii'st sentence is a new general provision, that any officer, or member of a 
board, committee, etc., authorized by law to hear evidence, may administer an oath for that 
pui-pose. 

§ 844. (IV) New provision, that an oath, etc., may be administered, without the State, by 
any officer, qualified to take an acknowledgment of a deed, for use within the State. 

§ 850. (II) 2 R. S., 408, §§ 87, 88 (3 R. S., 5th ed., 692; 2 Edm. 425); providing for an 
inquiry, respecting the belief, by a witness, in a Supreme Being, who will punish false 
swearing, omitted, as unconstitutional (Const. 1846, Art. 1, § 3) ; and id., § 89, allowing the 
court to question a witness, as to his capacity, i*emodell^d accoi*dingly. 

§ 851. (IV) A new provision, to the effect that a person swearing, etc., in any form, where 
an oath is authorized by law, is lawfully sworn, and may be guilty of peijury, etc. ; in- 
tended to obviate questions, where the pi-ecise form, prescribed by the statute, has not been 
followed, as, for instance, whei-e a book, other than the Bible, was used. 

§§ 853, 854. (Ill) 2 R. S., 400, § 43 (3 R. S., 5th ed., 683 ; 2 Edm., 417) ; prescribing the 
penalty for disobeying a subpoena, extended to an order, requiring a person to attend and 
be examined : and id., § 44, allowing a judge, or a commissioner taking depositions, to issue 
a summons to a witness (§ 854), extended so as to include the provisions of many special 
statutes, in pari materia ; and thus apply to a subpoena in all cases, except proceedings in 
an action, and depositions, .which ai*e separately provided for. 

§ 861. (I) 2 R. S., 402, § 52 (3 R. S., 5th ed., 685 ; 2 Edm., 418).; allowing a judge to dis- 
charge an arrested witness, when the court is not in session, amended, by omitting the 
qualification. 

§ 862. (IV) The second sentence is new, pei-mitting a judge, generally, to discharge from 
arrest a witness, subpoenaed in an action or special proceeding. 

§ 864. (Ill) 2 R. S., 402, § 55 (3 R. S., 5th ed., 685 ; 2 Edm., 419) ; requiring the sheriff to 
discharge from an illegal arrest, a witness who swears that he has been subpoenaed, etc., 
amended so as to. require the witness to annex to the affidavit, the subpoena ticket, etc., or 
to swear that it is lost. 

§ 866. (Ill) L. 1838, ch. 129 (1 R. S., 5th ed., 868 ; 4 Edm., 549) ; allowing any court of 
record to remove certain official records by subpoena, amended, by confining the power to 
the supreme court, the superior city courts, and the county coui'ts ; and by extending the 
provision to a trial by a referee. 

§§ 867-869. (IV) New provisions ; intended, on the one hand, to increase the efficiency, 
and, on the other, to prevent abuses, of the subpoena duces tecum, which often occur under 
the existing statute. Section 867 renders it necessaiy to procure an order, before a person 
shall be compelled to produce his books of account, partly to check the too frequent practice 
of arbitrarily and unnecessarily requiring third peraons to produce their private books ; and 
partly to abolish the practice of describing the books required, in such general and com- 
pi-ehensive terms, as to render obedience to the subpoena veiy inconvenient. Section 868 
requires the books of a corporation, whether it is or is not a party, to be pi'oduced under a 
subpoena duces tecum, no solid reason being perceived for the rule, laid down in certain 
decisions, that those bodies ai*e exempted from the ordinary rule. Section 869 provides that 
where a public officer, or an officer of a corporation, is required to bring books into coui-t, it 
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is sufficient, if he sends the books by an employee, competent to testify respecting^ them ; 
unless he is specially required to attend in pei-son. 

§§ 870-886. (II, III and IV) These sections consolidate the provisions of the R. S., and 
amendatory acts, and of the Code of Procedure, relating to the examination of a jiarty 
before tnal; taking depositions de bene esse ; perpetuating testimony ; taking depositions 
by consent; and taking depositions for the purpose of a motion; and pi'ovide a unifomi 
method of procedure. The notable changes made in the law are as follows. ITie 
distinction, whereby the deposition, where testimony is pei-petuated, cannot be read 
on the trial, unless the witness is dead or sick, though removed from the State, is swept 
away. "Where no action is pending, the exj^ected advei-se parties must be of full age, 
and must reside oi* sojouni within the state (§ 872, subd. 6). The pei-aon to be ex- 
amined is to be served with a subpoena, a penalty for disobedience to which is siipi>lied 
by § 874, second sentence, supplying an omission in the R. S. The judge is, in all 
cases, to j)rescribe the time of service of a copy of the order of examination, and of the 
affidavit, on the parties and the witness, or their attoiTiCys (§§ 873, 875). Sections 877 and 
878 are new, and provide for an application; by any party, to vacate the ordei-, or to 
take further testimony, and regulate the proceedings^ thereupon. The chief object of this 
amendment is to require such questions to be determined, before the deposition is offered in 
evidence. A deposition by consent may be taken orally (§ 879). Substantial objections may 
be taken at the trial, without being noted in the deposition (§ 883). Section 885 amends Co. 
Proc, § 401, subd. 1. relating to a deposition for a motion, so as to remove obscurities, and 
prevent abuses to which it is liable. And section 886 prevents inconvenience to a non- 
I'esident witness, by requinng his examination to be in the county where the subpoena is 
served, unless otherwise specially directed. 

§§ 887-913. (I, II and IV) These sections constitute an article, relating to "Depositions 
taken without the State, for use within the State." The existing provisions of the R. S., 
which have remained substantially unchanged since their enactment, have become, in many 
cases, unsui ted to the present condition of affaii-s. Their numerous arbitrary, technical", and, 
in some respects, inconsistent requij-ements, have caused them to fall into comparative 
disuse ; parties often preferring, when they can do so, to avoid these inconveniences, by 
taking such depositions, by consent, in a manner devised by themselves. For many cases, 
which are of frequent occurrence in the larger cities, especially when testimony is to be 
taken in a foreign country, the existing statutes are inadequate. We have remodelled those 
provisions, so as to remove these evils ; partly l)y relaxing the arbitrary and technical rules, 
where testimony is taken, as now provided by law, upon a commission, with inteiTOgatories 
annexed ; and pai*tly by providing new methods of taking testimony, upon commission, or 
without a commission ; allowing the court to resort to the old, or one of the new methods, as 
the exigency of the case requires. Under the latter head, we have made general, some of 
the provisions of L. 1853, ch. 387, enacted for the supeiior court of Buffalo, and which have 
become very popular with practitionei-s in that coui't. These changes, stated more in detail, 
are as follows : A commission may issue where the witness is ** not within the State," 
although he is a ixjsident ; and to carry a tinal judgment into effect; or, in certain cases, 
whei*e an appeal is pending, or even befoi*e joinder of issue (§§ 887-888). A commission may 
issue, to take depositions upon oral interrogatories (§ 893). Or testimony may be taken in a 
method even less restrained, by resoiting to an open commission, or an order to take 
depositions (§ 894). But these two last methods cannot be followed without the U. S., or as 
against infants or incapacitated persona (§ 895). "Where wntten interrogatories ai-e not used, 
the mode of examination is carefully regulated (§ 900). A form of a certificate is prescribed 
for all cases, by § 902 ; and various arbitrary and technical i-ules are swept away by the 
])rovision of § 903, making the cei'tificate, in all cases, a good i'eturn to a commission. De- 
positions in foi*eign countries may be ordered to be taken in a foreign language (§ 912). 
Power is given to order letters rogatory to issue, where the ends of justice will be better 
subserved thereby, than by a commission (§913). See 1 Hun, 76; 1 Barb. Ch. Pr., 305. 
Substantial objections may be taken at the trial, without being specified at the time of 
taking the deposition ; and the effect of the testimony taken by deposition is carefully i*egu- 
lated (§§ 900, 911). 

§ 922. (II) This section, new in its general form, supplies the place of numerous special 
statute?, making official certificates presumptive evidence. 

§ 923. (I) L. 1833, ch. 271, § 8 (3 R. S., 5th ed., 474; 4 Edm., 619) ; making a notary's 
certificate evidence, amended so as to settle the question whether an affidavit is required to 
exclude the certificate, in addition to a verified answer. See 2 Hill, 227 ; 51 N. Y., 84. 

§§ 929-931. (Ill) These sections reduce from 53 to 28 lines, the cumbrous and tautolog- 
ous language of L. 1863, ch. 206 (6 Edm., 89), as amended by L. 1869, ch. 589 (7 Edm., 
460), making books of a foreign corporation, evidence ; and remove obscurities of exj>res- 
sion. 

§ 932. (Ill) 1 R. S., 184, §§ 8 and 12 (1 Edm., 184) ; allowing a statute to be read from the 
State paper, etc., until 3 months after th^ close of the session of the legislatui*e, amended, by 
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substituting six months, so as to provide for the ordinary delay in issuing the volume of the 
session laws. 

§ 933. (II) Provision, new in form, covering many special provisions, making duly certified 
copies of papera, filed with various oflSicers, pi*esumptive evidence. 

§ 939. (II) 2 R. S., 269, §§ 246, 247 (3 R. S., 5th ed., 457 ; 2 Edm., 278) ; making a trans- 
cript of a justice's docket, evidence, amended, by requiring the county clerk's ceiiiificate to 
state his acquaintance with the justice's handwriting. 

§ 947. (IV) New provision, making an exemplified copy of the record of a conveyance of 
land without the State, presumptive evidence, when the original cannot be produced. 

§ 948. (II) L. 1836, ch. 439, § 1 (3 R. S., 5th ed., 678 ; 4 Edm., 639) ; making a transcript 
of the docket of a justice of an adjoining state, pi*esumptive evidence of certain matters, 
amended so as to remove the singular obscurity of the provisions of the original, particu- 
larly the " transcript of his jurisdiction in said cause." 

§ 964. (II) Co. Proc;, § 250; defining "issues of fact," amended, to provide for material 
allegations in an answer, not requiring a reply, and upon which an issue of law is not 
joined ; and for denials in a reply. 

§ 965. (I) So framed as to abolish the trial at bar. 2 R. S., 409, § 1 (2 Edm., 426). 

§§ 966, 967. (II) The second sentence of section 966 is a new provision, that an issue of 
law, pi'esented by a pleading of one or moi*e of several defendants, may be tried separately ; 
but that issues of fact, triable in the same manner, shall be tried together. The second sen- 
tence of section 967, is a new provision, directing the mode in which the court may change 
the order of trial of the various issues, or direct separate trials. 

j} 970-972. (II) Co. Proc, { 254 ; expanded and amended, so as to provide for the trial by 
jury, of specific questions of fact, in actions triable by the court, where a jury trial is of 
ri^ht, and where it is discretionary ; and so as to require the remaining issues of fact, to be 
tried separately from the jury trial. 

{ 973. (IV) New provision, referring to the case provided for in { 486, ante, and regulat- 
ing the mode of trial, where the complaint demands legal and equitable i*elief, in the alter- 
native, as allowed by that section. 

} 974. (II) New provision, regulating the mode of trial of an issue of fact ; arising upon a 
counterclaim, upon wTiich an affirmative judgment is demanded, applicable chiefly to cases, 
where an equitable cause of action is intei*posed, as a counterclaim to a legal demand. 

j 977. (II and IV) Co. Proc, { 256, amended, in that portion relating to notes of issue, so 
as to require the note of issue to show how the issue is triable, and to allow the general rules 
of practice to regulate the time of filing it. The latter amendment is proposed, in conse- 
quence of a suggestion from one of the justices of the supreme coui*t, that a note of issue 
should be filed 14 days before the trial. 

}{ 980, 981. (II) Co. Proc, {{ 258, 259 ; relating to bringing issues to trial, and furnishing 
copies of the pleadings to the court, made to apply to all trials, instead of being confined, as 
now, to jui*y trials. 

§ 982. (II) Co. Proc, { 123 ; providing what actions are triable in the county where the 
subject of the action is situated, amended by specifically enumerating the actions, thus settling 
the conflict of authorities, as to whether equitable actions are included ; and by excluding a 
case, where all the land is situated without the State, in accordance with the authorities. 

^ 983. (I) Co. Proc, { 123, subd. 4, amended by making an action for a chattel distrained, 
or to recover damages for distraininp* it, triable in the county where the cause of action 
arose, instead of where the chattel is situ&ted ; because the title to real property is generally 
involved in the trial. 

i 986. (II) Co. Proc, { 126, amended, in that portion relating to a demand for a change 
of the place of trial, by requiring the demand to be served with or before the copy of the 
answer, and regulating the practice, where the demand is not acceded to, so as to settle con- 
flicts of authority, and abolish diversities of practice. 

§ 989. (II) New provision, specifying the time when an order changing the place of trial 
takes effect ; and settling a conflict of authority, as to where an appeal from such an order 
is to be heard. 

§§ 990, 991. (II) New provisions, conceraing the place of trial of an issue of law ; and 
confining the article relating to the " place of trial " of actions, to the supreme court. 

§§ 992, 993. (II) New provisions, prohibiting exceptions to rulings on questions of fact, 
thus settling a conflict of authority, as to their necessity ; and giving a finding, without evi- 
dence, or a refusal to find a fact, by the court or a referee, the effect of a mUng on a question 
of law. 

§ 994. (II) Co. Pix)c., § 268, firat sentence ; providing for taking exceptions to rulings on 
questions of law, upon a trial by the coui't, after the cause is submitted, amended by adding, 
according to Rule 39, that the time for filing the exceptions dates from service of a copy of 
the decision, and notice of entry of judgment ; and by making this section apply to a trial 
before a referee. 
^ § 997. (II) Co. Proc, §§ 264 and 268, in so far as they relate to the preparation of " cases," 
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etc.,; amended, by abolishing^ the perplexing confusion, as to ''cases," "exceptions," and 
"cases containing exceptions ;" by requiring the pudge*s or I'eferee's signature, to protect 
him from misrepresentation ; and oy dispensing with me insertion, in a case, of a ruling of 
law or finding of fact, appealing in the decision, or report. 

§ 998. (11) New provision specifying in what instances an appeal may be heard without a 
"case;" including an appeal from a judgment, where the exceptions were taken only to 
rulings appearing in the decision or report. See, also. Rule 41. 

§ 999. (IV) Co. Proc, § 264 ; providing for a motion for a new trial on the judge's minutes, 
amended so as to remove a defect, commented on by the authorities, by substituting the 
words, " because the verdict is for excessive or insufficient damages, or otherwise contrary 
to the evidence, or contrary to law," for the words, "for insufficient evidence or for excessive 
damages." 

§ 1000. (II) Co. Proc, § 265 ; so far as it relates to the power of the court to order excep- 
tions to be heard, in the first instance, at the general term, amended, by adding a provision, 
recognizing the power to revoke or modify such an order, in accordance with the ruling in 
Post V. Hathom, 54 N. Y., 147. 

§ 1002. (II) Co. Proc, § 265, first half of first sentence ; relating to a motion for a new 
trial, made at special term, amended, by adding a provision to prevent the review of the 
decision of one judge, by another of equal rank. 

§§ 1003, 1004. (11) New provisions, regulating a motion for a new trial, after the trial of 
specific questions of fact in an equity action, by a jury, or by a referee, in accordance with 
BirdsaU v. Patterson, 51 N. Y., 43 ; Vermilyea v. PalmeTf 52 N. Y., 471, and other cases. 

§ 1007. (IV) New provision, allowing the judge to treat the stenographer's notes as his 
own minutes, for the purposes of a motion for a new trial. 

§ 1009. (II) Co. Proc, part of § 266 ; treating of the mode of waiver of a jury trial, 
amended by adding a subdivision, making it such a waiver, to move the trial without a jury, 
or to fail to claim the right to a jury trial, befoi*e evidence is introduced. 

§ 1012. (II and IV) A provision, new in form, so far as. it attempts to prevent collusive 
judgments in matrimoniiU causes, and in certain actions against corporations, by regulatings 
references therein, and to reconcile discrepancies between the statutes and general rules. 
The provisions of Co. Proc, § 273, first sentence, relating to infant defendants, etc., is 
amended, by omitting " absentees," and by confining the exception to infants who are not in 
default, or are merely nominal parties. 

§ 1014. (II) Co. Proc, that clause of i 272, relating to the effect of a report "where the 
reference is to report the facts," expanded, so as to provide for the trial of issues, remaining^ 
untried when the report is filed. 

j 1016. (II) 2 R. S., 384, j 44 (3 R. 8., 5th ed., 667; 2 Edm., 399); requiring a referee to 
be sworn, amended by allowing a waiver, of the oath, where all the substantial parties are 
adults. 

j 1020. (11) New provision, that on a trial without a jury, if double, treble, or other 
increased damages are given by statute, the single damages must be specified, and judgment 
directed for the inci*ease. 

j 1022. (II) The second and third sentences are provisions, new in form, requiring the 
decision of the court, or the report of a referee, to award costs, where costs are discretionary ; 
and i*equiring the decision, when the cause is tried by the court, to fix the amount of any 
extra allowance. 

§ 1023. (IV) New provision, allowing parties, on a trial without a jury, to require the 
determination of particular questions of fact or law, for the purpose of taking an exception, 
in case of refusal ; this remedy being intended to supersede the present inconvenient one, by 
motion to compel an additional finding, etc 

j 1024. (IV) Co. Proc, $ 273, 3d sentence ; permitting a referee to be appointed, notwith- 
standing an objection by a party, in an action for divorce, extended to all matrimonial causes ; 
and id., 4th sentence, amended, by prohibiting fees to a judge, acting as a referee in his own 

COUl't. 

$ 1025. (Ill) Co. Proc, that portion of § 273^ regulating the number of referees; amended 
by allowing pai'ties to consent to any number, not exceecung five. 

J1028. (Ill) 2 R. S. 411, j 14 (3 R. S., 5th ed., 695; 2 Edm., 428); quaHfying, as trial 
jurors, in certain counties, residents who occupy lands under a contract for purchase, extended 
to the entire State, except New- York and Eangs counties. 

( 1029. (IV) New provision, disqualifying as trial jurors, the governor and other principal 
executive and administrative State officers, members and officers of courts of record, 
shenfi^ etc 

i 1030. (II) 2 R. S., 415, $ 33 (3 R. 8., 5th ed., 713; 2 Edm., 432) ; and other statutes, 
entitling certain persons to exemption from service as tnal jurors, amended by consolidating 
them, and by adding others to the list of exemptions, so as to render the provisions gener- 
ally similar to the like enactments, concerning New-York and Kings counties. The addi- 
tions to the list contained in the R. S., include ministers of other than the christian religion, 
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surgeons, keepers of lails and prisons, officers of asylums for lunatics, etc., practicing 
attorneys, college professora, engineers, etc., of railroads or steamboats, most of these 
changes being taken fi»om enactments subsequent to the R. S. 

§ 1039. (II) New provision, to supply a casus omissus in the statute, regulating the de- 
struction of old, and the preparation of new ballots, by county clerks, where .town officers 
do not return lists simultaneously, or where they ai-e dilatory in performing their duty. 

{ 1042. (II) 2 R. S., 413, { 24 (3 R. S., 5th ed., 711 ; 2 Edm., 430) ; amended, by providing 
that jurors are to be drawn, not less than 14, nor more than 20 days before a term, instead of 
" fourteen days *' befoi*e the term, chiefly to avoid the possibility of i*equiring the drawing 
upon a holiday. 

^ 1043^1045. (Ill) 2 R. S., 413, {{ 25-27 (3 R. S., 5th ed., 712 ; 2 Edm., 430) ; relating to 
notice, to certain county officers, of the time and place of drawing trial jurors, and their at- 
tendance thereat, amended by providing for service of notice upon, and attendance of, the 
special county judge, or justices of sessions, in the absence of the county judge. 

j 1053. (II) New provision, requiring the county clerk to destroy, from tidie to time, the 
ballots of trial jurors in the " third box," required to be kept by him. See L. 1861, ch. 210. 

j 1058. (II) L. 1871, ch. 16, part of { 1, amending L. 1870, ch. 409 (7 Edm., 732), and L. 
1874, ch. 52 ; providing for additional juix)ra, to be ordered for a circuit court, a county court, 
etc., amended by extending its operation to a term held by original appointment, apd to an 
adjournment of the same term, which ordei*s the additional jurors. 

j 1061. (II) New provision, added to avoid questions of regxdarity of a jury, by expressly 
^ving to the deputy county clerk power to perform the duties of the county clerk, in the 
absence of the latter, in respect to the drawing, etc., of trial iurors. 

j} 1063-1069. (H and IV) 2 R. S., 418, {{ 46-52 (3 R. S., 5th ed., 716 ; 2 Edm., 435) ; pro- 
viding for a struck jury, extended to the N. Y. common pleas, and the city court of Brook- 
lyn ; and so amended, as to conform, where a jury is struck in New- York or Kings county, 
to the local juiy laws. 

{ 1067. (Ill) 2 R. S., 418, { 50 (3 R. S., 5th ed., 717 ; 2 Edm., 436) ; relating to forming a 
struck juiy, amended by adding a provision for notifying additional jui^ors, or talesmen, and 
for setting one or more of them aside, without a foraaal challenge. 

ii 1070, 1071. (II) 2 R. S., 410, {} 10 and 11 (3 R. S., 5th ed., 693 ; 2 Edm., 427) ; pro- 
viding for a foreign jury, amended by abolishing the venire, and substituting an order ; and 
by so wording the sections, as to adapt them, in New- York and Kings counties, to the local 
juiy laws. , 

} j 1079-1125. (II, III, and IV) These sections constitute the article on " Trial jurors in the 
city and county of New- York ". It has been prepared mainly from L. 1870, ch. 539, and 
the amendatory acts, taking in some features of the old jury law (L. 1847, ch. 495), and ex- 
cluding provisions which belong elsewhere. The policy of the existing law has been adhered 
to ; the changes and additions being those, which, upon consultation with both claimants of 
the office of commissioner of jurors, were deemed necessary to remove obscurities, and to 
secure greater efficiency. These changes, stated more in detail, are as follows : The rule a« 
to exemption of attorneys is made more stringent, so as to correspond to the law in Kings 
county ; and a "sheriff's juror " for the year, is added to the list of exempt persons (j 1081, 
Bubd. 3 and 9). Military commanders are required to furnish tp the commissioner, a yearly 
list of members, instead of a list of new members, resignations, etc. ; and the time of fur- 
nishing it is fixed, so as to be available to the commissioner ($ 1083). The judge is allowed 
to discharge for the term, or until a day certain, jurors whose further attendance, at the 
time, is not required ( j 1085, all after first sentence). "Where a juror claims an " exemption," 
before a judge holding a term, he can be only excused for that term, as he should have ap- 
plied to the commissioner for a permanent " exemption " ( j 1086, last sentence). An " excuse " 
must be written upon the notice to attend, attested by the judge, and transmitted to the com- 
missioner, instead of being entered on the panel, which contains no room for it, and which is 
inadequately protected from unauthorized alterations (j 1087). A clerk of a court, who fails 
to make a proper return to the commissioner, after the discharge of jurora, may be punished 
for contempt ; this duty having, of late, been much neglected ({ 1089). The commissioner is 
allowed to act, at a drawing, by a deputy, like the sheriff or clerk ; because there are, at 
times, contemporaneous drawings ({ 1091). Where the board of aldermen have not provided 
sufficient rooms for the commissioner, by Mareh 1st, the commissioner is allowed to lease 
rooms, subject to the written approval of a majority of the judges, who constitute the board 
for enforcing jury fines ; serious inconveniences having resulted, from a neglect in this respect ; 
and abuse of the power being, it is believed, guarded against by the high position of the 
officers, who are required to assent to the lease (j 1093). The ballots of trial jurors, for the 
jury year, are to be .prepared, as they are now prepared in practice by the commissioner, 
instead of the county clerk j and old ballots are allowed to be used, to save unnecessary 
clerical labor (j 1097). Where the number of ^urers, to be drawn to attend the ensuing 
term, or a separate part of a term, of a court, is not fixed by its order, the commissioner is 
required to <&aw one hundi*ed jurors therefor, this being an approximation to the number 
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usually ordered (J 1098). The day of drawing' jarors for a term is left, within certain limitR, 
to the designation of the county clerk, instead of fixing the fourteenth day, which may be a 
holiday ; the attendance of judges and other officers, at the drawing, and the proceedings 
thereupon, are regnlated by provisions, new in form, but modeled upon the like provipions, 
relating to the State*at large, with the changes required, by the peculiarities of the organi- 
zation and sittings of the courts, in New- York city (jj 1099-1104). The court is allowed, 
during the sitting of a term, to order additional jurors to be drawn, and notified to attend 
thereat ; in imitation of a similar provision, in the existing Kings county jury law (} 1108). 
A penalty is imposed on a justice of a district court, who omits to fine a defaulting juror, and 
on a clerk thereof, who fails to transmit the proper certificate to the commissioner ; these 
duties being habitually neglected ({ 1111, last sentence). A new provision is added, direct- 
ing the selection of sheiiff 's jurors, for each jury year, by the board for the selection of grand 
jurors, allowing them to be divided into three classes, and regulating the mode of drawing 
them ; the sh^nflTs jury, in the city of New York, being a body of doubtful legality, and the 
mode of selecting it, having given rise to many complaints ( j 1112). The pro^^sions relating 
to the constitution of, and the proceedings before, the boaixi for the enfoi-cement and remis- 
sion of jury fines have been remodeled, so as to secure practical efficiency ; by omitting, 
from its members, the county clerk, and by adding the chief-judges of the civil courts of 
record, and the new judge of genei'al sessions ; by allowing the commissioner to act alone, 
upon an application for remission, unless the applicant objects ; by making all his decisions 
subject to confirmation by the board ; and by changing the day oi sitting, from Saturday, to 
the last Monday in the month, as more convenient for the judges ; the chief difficulty, at 
present, being m procuring* a quorum (jj 1113, 1114). The imperfect and obscure provisions 
of L. 1870, ch. 539, f 22, directing the "entry " of a fine or penalty " as a judgment in the 
Supreme Coui't," are replaced by a section, regulating the mode of docketing a fine, the lien 
thereof, and the issuing and collection of an execution, thereupon (j 1117). The powers and 
duties of the commissioner, in respect to the receipt and disposition of money, received for 
fines, etc., are carefully prescribed, so as to guard against abuses, now possible ; his accounts 
are made auditable by three of the membei*s of the board of enforcement ; and they ai'e re- 
quired to be kept open for public inspection, and^ at the end of the year, to be published in 
the official city paper (J 1118). The various provisions of the act of 1870, relating to actions 
for fines and penalties, are gathei-ed into one section, and unified, by requiring them, in all 
cases, to be brought by the corporation attorney, tmder the dii'ection of the commissioner, 
who has power, with the former's assent, to compromise them : and who may receive the 
proceeds, instead of, as now, requiring the payment thereof into the city treasury, no solid 
i*eason being apparent for the existing distinction between moneys collected by, and those 
paid without a suit (j 1119). The penalty, imposed on an " officer or other person," who 
takes bribes, in behalf of a juror, is extended to a county clerk, or clerk of a court (j 1123). 
A person who makes a false affidavit, or testifies falsely, under this article, is made guilty 
of pel jury ({ 1125). 

}{ 1126-1162. (II, III and IV) These sections constitute the article on ** Tiial Jurors in 
Kings county." It has been prepared from L. 1858, ch, 322, and the amendatoiy acts, 
omitting provisions which belong elsewhei*e. The article has been submitted to, and 
approved by, the judges of the principal courts of recoixi, residing in Brooklyn, and the 
commissioner of jurors for Kings county. At the suggestion of the former, many of the 
glaring defects of the statute have been removed; and some new provisions have been 
added. The changes made are chiefly for the purpose of conforming the provisions, to 
those relating to the like matters in New- York, as the latter have been prepared this bill. 
At the suggestion of the judges of the city court of Brooklyn, the representation of that 
coui't, in the board for the enforcement of jury fines, has been confined to the chief-judge. 
The provisions relating, respectively, to disqualifications and exemptions, which are con- 
founded in certain instances, by the act of 1858, are separated and clearly distinguished. 
At the suggestion of one of the judges, the provision of L. 1866, ch. 821, j 4, requiring the 
return, made by the commissioner, of impaid fines, to state " the grounds of such i^emission," 
where a fine has been remitted, has been omitted, as unnecessarily cumbrous ({ 1155). 

j 1171. (Ill) 2 R. S., 419, } 54 (3 R. S., 5th ed., 718; 2 Edm.,; 437) ; providing for sum- 
moning talesmen, amended, by adding two sentences, to the effect that the court may, 
instead, order additional jurors to be di^awn from the " third box," kept purauant to L. 1861, 
ch. 210. 

i 1180. (II) L. 1873, ch. 427, { 1 (9 Edm., 609) ; making challenges of juroi-s triable by the 
court, amended, by settling questions as to the mode of reviewing the court's decision. 

$ 1182. (Ill) Rule 88, dispensing with a call of the plaintiff, before the delivery of a ver- 
dict, and forbidding a submission to a nonsuit after the jury retires, inserted in the statute, 
and made generally applicable. 

{ 1184. (II) New provision, according with the authorities, that where a statute gives 
double damages, ete., the jury must find the single damages, and the judgment must direct 
the increase. ^ 
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§ 1189. (II) Co. Proc, ( 264, first and second sentences ; relating to the duties of the clerk 
upon receiving a veixiict, expanded, so as to include the findings by a jury, upon specific 
questions of fact ; and amended, by confining to the case of a general verdict, the requii*e- 
ment that the clerk must enter judgment, in conformity therewith. 

{ 1191. (I) 2 R. S., 410, j 9 (3 R. S., 5th ed., 693 ; 2 Edm., 427) ; dispensing, in general, 
with a venire for summoning jurors, amended by omitting the exception as to a foreigfn 
jury, an order having been prescribed, in such a case, by a pi'evious section of this bill. 

} 1200. (II) Co. Proc, { 245 ; defining " a judgment," amended by confining it to a final 
judgment ; an interlocutoiy judgnaent being defined in the next section. 

$1201. (IV) New provision ; being a definition of an "interlocutory judgment." Intended 
to remove the confusion, caused by styling such a judgment an " oMer," in the existing 
statute. Throughout this bill, the distinction between a final judgment, an interlocutory 
judgment, and an order, has been cai-efully pi'eserved. See definition of an order, in $ 767, v, 
ante. 

$ 1205. (n) Co. Proc, § 274, second sentence ; providing for a several judgment against 
some of two or more defendants, amended so as expressly to allow the court to order the 
action, in such a case, to be severed. 

{ 1206. (Ill) Co. Proc, { 274, last two sentences; providing for a judgment against a 
married woman, amended, so as to provide that a judgment may be taken and enforced 
against a married woman, as if she was single ; thus sweeping away the remnants of the 
former distinction, in that I'espect, between single and mairied women. 

§ 1208. (II) Co. Proc., j 276 ; providing that the rate of damages heretofore recoverable 
by a plaintiff, may still be recovered, amended so as to include the counterclaim of a 
defendant. 

j 1209. (II) New provision, prospective in its operation, settling the confiict of authorities, 
as to the effect of a judgment of dismissal of the complaint, as a bar to a new action for the 
same cause, by requiring the final judgment, in order to be such a bar, to declare that it is 
rendered upon the merits. 

$ 1213. (II) Co. Proc, ( 246 ; so far as it relates to determining the amount of a judgment, 
to be entered by the clerk, upon default, amended, by allowing the clerk to compute interest ; 
by abolishing the useless distinction between "assessing" and' "ascertaining" damages; 
by allowing proof of a lost paper ; and by permitting a party to require the clerk to file the 
aftsessment, and the proof taken thereupon. 

j 1215. (II) Co. Proc, j 246, subd. 2, second and third sentences; providing for determin- 
ing the amount of a judgment, to be entered upon default, where an application must be 
made to the coui*t, amended, so as to remove defects and obscurities, and by specifying, in 
the latter half of this section, the cases, wherein the court must awaixl a writ of inquiry, 
and regulating the entry of judgment thereupon, or upon the report of a referee. 

{ 1217. (Ill) Co. Proc, i 246, subd. 3, last sentence ; requiring security upon certain 
applications for judgment upon default, amended, by confining it to the case of a non- 
resident defendant, and consolidating it with Rule 34 ; the latter being amended by chang- 
ing the amount of the security, from a sum, "not less than the amount of the judgment," to 
" a sum fixed by the court ; " it being unjust to require a party, whose remedy is expressly 
confined to certain property, the value of which may be but a fraction of his claim, to give 
security for the full amount of the latter. 

j 1218. (II) A provision, new in form, but in accordance with all the authorities, that 
judgment cannot be taken against an infant, until 20 days after the appointment of a 
guardian ad litem. 

§ 1219. (II) Subd. 2 is a new provision, permitting a defendant to serve a demand, which 
entitles him to notice of the execution of any reference, or writ of inquiry, which may be 
granted, upon an application to the court for judgment, upon his default. 

$ 1220. (IV) New provision, permitting the court to direct the severance, in a proper case, 
pf an action presenting issues of law and issues of fact ; this provision being analogous to 
the last sentence of Co. Proc, J 172. 

{ 1221. (II) New pro\asion, regulating the mode of i-endering final judgment, where issues 
of law, and issues of fact, arising in the same action, have been tried ; this section being 
intended to regulate the practice, which is now obscure, in accordance with the most con- 
venient, and, it is supposed, the most correct rule ; thus supplying a lack in the statutes 
and Rules. See note to i 1350, post. 

}{1222, 1228. (II and III) These two sections consist of Co. Proc, § 269; relating to 
taking judgment upon the decision of an issue of law, remodelled, so as to prescribe the 
method of taking final judgment, either before or after an appeal from the decision upon 
the demurrer, where issues of fact have been disposed of, but final judgment has not been 
taken upon the whole issue ; a casus omissus of the Code. See note to § 1350, post. 

§ 1224. (II and III) A new provision, for removing the confusion existing, in many cases, 
as to the proper mode of taking final judjement after the decision, of an appeal frem an in- 
terlocutory judgment, where no issue of fact remains to be disposed of. The chief object of 
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this provision is to regulate an appeal to the coort of appeals, from the dedaon of the 
general term upon the demurrer, by providing for the entry of final judgment, directly 
upon the decision of the general term. Now many (perhaps most) practitioners consider it 
necessary to appeal a second time to the general tei*m, before gt>ing to the court of appeals. 
See note to § 1850, post. 

i 1225. (II and III) New provision, regulating the method of taking judgment, after the 
trial, by a jury, of specific questions of fact, m an equitable action ; a subject now sur- 
rounded with obscurity. See note to $ 1350, post. 

$ 1227. (II and UI) Co. Proc., | 265, last clause of first sentence ; changed, so as to require 
judgment to be entered after the denial of a motion for a new trial, made, in the first instance, 
at general term, as if the motion had not been made. This section is part of the scheme 
for simplifying the method of taking judgments in such cases, and reviewing them upon 
appeal, so as to put an end to the doubts, now arising at neai'ly every step, as to the con-ect 
practice, which lead, in many cases, to double appeiUs. See note to f 1350, post« We have 
also added a provision, requiring four days' notice of the entry of the order, before judg- 
ment can be taken, iu analogy to the provision revised in the next section. 

§ 1228. (II) The provisions of Co. Proc., ^ 267 and 272, pving four days' stay, after filing 
the decision of the court, etc., upon the trial of an issue, beK>re entry of judgment, amended, 
so as to require notice of such filing to be given, and to make the time run from service of 
the notice. 

i 1229. (II) The provisions of Rules 87 and 92, relating to taking judgment in a matri- 
monial cause, by default, or after a trial by a referee, incorporated into the statute. 

^ 1230, 1231. (II and III) These sections contain new provisions, intended to settle, in 
accordance with the best usage, points of practice, concerning iXrhlch the statute is silent, 
respecting the proper method of applying for final judgment, after a decision- or referee's 
report, awarding an interlocutory judgment ; the settlement of a final judgment, upon 
notice or otherwise, after an interlocutory judgment ; and the method of awarding and 
taxing costs, in such a case. 

{ 1232. (II) Provision, new in form, but in accordance with the most correct practice, as 
understood by us, regulating the mode of reviewing an interlocutory I'eference, or the ex- 
ecution of a writ of inquiry. 

§ 1235. (Ill) Co. Proc, i 310, amended, so as to require interest on a verdict, report, etc., 
to be added to the sum awarded by the judgment, instead of to the costs, the latter being a 
regulation, the i*eason for which has long since disappeared. 

U 1240, 1241. (II) Co Proc, { 285 ; as to the mode of enforcing a judgment remodelled, 
and the two classes of cases clearly defined, in accoixlance with the weight of authority, viz. : 
(1), those where the mode of enfoi-cement is by execution ; (2), those where it is by punish- 
ment for disobedience. 

§ 1243. (IV) New provision, requiring security to be given, or provision for depositing, 
etc., to be made, upon the demand of either party, whe]*e a referee is appointed to sell real 
property under a judgment ; experience having proved that it is sometimes dangerous to 
trust, without any security, the gpreat powers of a master in chancery, to a referee appointed 
in such a case. 

§ 1244. (IV) New provision, requiring a conveyance of real property, sold under a judg- 
ment or an execution, to state, in the granting clause, ^he name of the person, whose interest 
is conveyed ; inserted to facilitate searches, and avoid questions as to the effect of the con- 
veyance, upon the interests of other parties. 

{ 1246. (II) 2 R. 8., 361,' j 13 (2 R. 8., 5th ed., 639 ; 2 Edm., 373) ; prescribing the contents 
of entries in the docket-book of judgments, amended, by requiring the clerk to state the 
time of filing the judgment-roll, the name of the court rendering the judgment, and the 
name of the attoraey for the judgment creditor. This is now generally done, although not 
expi'essly required. 

i 1250. (Ill) 2 R. 8., 360, j 12 (3 R. 8., 5th ed., 638; 2 Edm., 373) ; declaring a judgment 
not to be a lien, until docketed, amended, by omitting "as against other judgment ci'editors, 
purohasers or mortgagees," thus making it general. 

a 1251, 1252. (II) 2 R. 8., 359, j}3 and 4 (3 R. 8., 5th ed., 637; 2 Edm., 371); L. 1840, ch. 
386, j 25 (4 Edm., 691) ; and Co. Proc, j 282 ; so far as they relate to the effect of docketing 
a judgment, harmonized and amended so as (1) to make a judgment, duly docketed, a lien 
upon the judgment debtor's real property, for ten years from the filing of the judgment- 
i^oll ; and (2) to enable a creditor, after the lapse of the ten yeara, to bind and reach the real 
property of the judgment debtor, or of an heir or devisee, by issuing an execution, and filing 
a notice similar to a notice of the pendency of an action. Our amendment also protecte 
nominal defendants, in equity causes. 

{ 1254. (II) 1 R. 8., 749, j 5 (3 R. 8., 5th ed., 39: 1 Edm., 700) ; giving a purchase-money 
mortgage a preference, over a piior judgment against the pui-chaser, amended, by confining 
the preference, in terms, to the land so purchased. 

^ 1255. (Ill) Co. Proc, } 282, second sentence, excluding the period of a stay of proceed- 
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ings, from the ten years, during" which a judgment is a lien on real property, amended, so as 
to exclude a stay by express statutory provision, as where the judgment debtor has died. 

{{ 1256-1259. (II) Co. Proc, { 282, last sentence ; relating to the suspension of the lien, 
upon real property, of a judgment "secured on appeal," expanded and amended, so as to 
render its provisions more intelligible and consistent ; to give proper notice to searchers ; to 
protect junior judgment creditors ; and to provide for a restoration of the lien^ and for 
notice thereof, after an affirmance, or a dismissal of the appeal. 

j 1260. (II) 2 R. S., 462, {{ 22-24 (3 R. S., 5th ed., 640 ; 2 Edm., 375) ; and L. 1834, ch. 262, 
jj 1-3 (4 Edm., 622) ; providing for ca^ncelling the docket of a judgment, consolidated and 
greatly condensed ; and amended so as to recognize the rights of an assignee of the judgment. 

j 1261. (II) 2 R. S., 362, { 25 (3 R. S., 5th ed., 641,; 2 Edm., 375); requiring the owner of 
a judgment to execute a satisfaction-piece, amended so as to require the debtor to tender it 
for execution, according to 16 Abb. Pr., 399. 

j{ 1262, 1263. (IV) New provisions, requinng the assignor of a judgment to acknowledge 
his assignment, upon request, etc.; and allowing a receiver, trustee under an insolvent 
assignment, etc., to file notice of his acquisition of title to a judgment. 

j 1265. (IV) New provision, i^equiring the clerk to note, in the docket of a judgment, the 
return of an execution wholly unsatisfied. 

{ 1270. (IV) New provision, for filing with, and noting by, the clerk of a court of record, 
an assignment of a judgment, entered in his office, and permitting the clerk to keep a sepa- 
rate book, for that purpose. 

j 1272. (II) New provision, restricting the article, of which it is the last section, and which 
relates to docketing, assigning, and satisfying a judgment, to judgments for money ; the 
provisions of Co. Proc, upon those subjects, being so general, as to apply, in terms, to all 
kinds of judgments. 

§ 1273. (II) The second sentence is a new provision, allowing a married woman to confess 
judgment, as if she was single, in accordance with other provisions of this bill, in pari materia. 

{ 1275. (II and III) Co. Proc., { 384, first sentence; providing for filing of the statement 
upon confession of judgment, amended, by limiting the time for filing the statement, to three 
years after its verification ; by allowing the statement to be filed in a superior city court, or, 
subject to the proper limitation as to amount, in the N. Y. marine court; by increasing the 
coste, from five dollars, to fifteen dollars and disbursements ; and by prohibiting the entry 
of such a judgment, after the defendant's death. 

j 1278. (II) New provision, allowing one or more joint debtors to confess a judgment for 
the joint debt, to be entered only against them. See the conflict between 7 How. Pr., 229, 
234 ; 22 id., 265 ; and 3 Abb. Pr., 375, note. 

§ 1279. (II) Co. Proc, part of { 372 ; providing for the submission of a controversy with- 
out action, amended, so as to exclude the case where an infant is a party, in accordance with 
the decisions. See 9 Abb., 33 ; 4 Lans., 213. 

^ 1280, 1281. (II and III) Co. Proc, {{ 372, 373, 374 ; so far as they relate to proceedings 
upon " submitting a controversy," expanded, and amended, by prescribing the filing of the 
papers in the clerk's office ; by permitting the court to allow an additional statement to be 
filed ; and by making the other provisions more definite, to encourage litigants to avail 
themselves of this beneficial remedy. 

{ 1282. (II and III) 2 R. S., 359, { 2 (3 R. S., 5th ed., 637; 2 Edm., 371) ; relating to a 
motion to set aside a judgment, for irregularity, amended, by confining it to a final judg- 
ment ; by making the limitation run from the filing of the judgment-roll; and by penmtting 
a motion seasonably noticed, to be heard after the year. 

^ 1283-1292. (Ill) Taken substantiallv from 2 R. S., 591, Part 3, ch. 9, tit. 3, art. 1 (2 
Edm., 612) ; entitled "Of writs of error." Certain provisions of this article (which is omit- 
ted from 5th ed. R. S.), have been revised, remodelled, and adapted to the modem pro- 
cedure, so as to provide a remedy for en'ors in fact, occuriing in judgments in courtis of 
recoi*d. The urgent necessity for these provisions, is ably pointed out by Lbarnbd, J., in 
McMurray v. McMurrayy 9 Abb., N. S., 315. The Code has left the law on this subject in 
a vei*y confused and defective condition ; while the want of some statutory pi'ovision, for 
this species of error, occurring in proceedings before justices of the peace, led to the amend- 
ment, in 1851, of Co. Proc, j 366, by the addition of what now forms the third sentence. 
The provisions, reported by us, prescribe a motion, made by a party, or after a . party's 
death ; or bv a person not a party, in an action against a life-tenant ; regulate notice of the 
motion ; limit the time for making it; provide for exceptions as to the limitation, in cases of 
disability, and for restitution, where the judgment is set aside. 

{ 1294. (II) Co. Proc, j 325 ; specifying who may appeal, amended so as to prohibit an 
appeal from a judgment or order taken by default, in accordance with 54 N. Y., 25, and 
other authorities to the same effect ; the proper remedy, in such cases, being by motion. 

( 1295. (II) Co. Proc, $ 326 ; providing for the mode of designating pai-ties on appeal, 
'amended so as to provide for inserting the name of the appellate court, and omitting the 
name of the county, constituting the place of tnal below. 

319 



APPENDIX. 

1296, 1297. (IV) New provisions, allowing' a person aggrieved, who is not a party, to 
appeal, based on portions of 2 R. S., 591, art. 1 (2 Edm., 612-617) ; and providing for taking* 
an appeal, where the adverse party has died ; these cases being now unprovided for. 

jj 1298, 1299. (Ill) Co. Proc, $ 121; so far as it provides for the continuance of an 
appeal, after the death of a non-resident appellant, in the court of appeals or the supreme 
court, amended by making it apply, generally, to either party, in any case, and to an appeal 
in any court of record ; and by requiring an oi-der to show cause, returnable in not less than 
six months, to be served on the persons interested in the decedent's estate. 

$ 1301. (11) New provision, expressly requiring a party, upon an appeal ft'om a final judg- 
ment or order, to specify, in his notice, any interlocutory judgment, or intermediate order, 
which he wishes to have reviewed. 

$ 1302. (Ill) New provision, for service of the notice of appeal, where the respondent, op 
his attorney, or both, cannot be found. 

{ 1303. (II) Co. Proc., i 327, last sentence ; permitting the court to allow a party to 
supply omissions upon appeal, where he has duly served the notice, amended so as to 
remove obscurities, and obviate the strict construction, which has contravened the beneficial 
intent of the provision. 

$ 1305. (II) Co. Proc., ( 334, last sentence ; providing for waiver of security, upon an 
appeal to the court of appeals, made applicable to appeals in general. 

i 1306. (II) Co. Proc, pai-t of $ 335 ; allowing a money deposit, in lieu of an undertaking, 
amended, so as to limit it to the case of an appleal. 

§ 1307. (II) Co. Proc, $ 343, first sentence ; requiring an undertaking, upon an appeal to 
the court of appeals, to be filed with the clerk of the court below, made applicable to appeals 
generally. 

j 1308. (II) Co. Proc, part of { 335 ; providing for the renewal of an undertaking upon 
appeal, where the sui*eties become insolvent, amended, so as to provide for the insolvency 
or insufl[iciency of one or more of the sureties ; and to specify the penalty of a failure to 
renew, in accoi*dance with 1 Keyes, 483. 

{ 1309. (Ill) Co. Proc, j 348, last two sentences ; regulating an action on an undertaking, 
given upon an appeal to the general tenn of the supi*eme court, or of a New- York superior 
city coui't, extended to all courts, except the court of appeals, and made applicable to a dis- 
missal of the appeal. 

$ 1310. (II) Co. Proc, } 339, first sentence, and id., { 342; providing for a stay of proceed- 
ings, upon appeal to the court of appeals, extended to appeals generally ; and amended, so • 
that the word "perfected," in the first line of { 339, bears its proper meaning. 

j 1311. (IV) New provision, authorizing the court, where security is duly given upon an 
appeal, to discharge a prior levy of an execution upon personal property. 

j 1312. (II) Co. Proc, { 339, last sentence ; providing for limiting the amount of security 
upon an appeal, in certain cases, amended, so as to specify what court may make the order, 
and to coiTect an obvious eiTor in the refei-ences made in the section, in accordance with the 
manifest intent of the legislature. 

{1315. (II) Co. Proc, { 328; requiring transmission of papers, upon an appeal, to the 
appellate court, amended, by excluding cases, where the appeal is to another branch of the 
same court, in accordance with the practical construction of the section. 

{ 1316. (Ill and IV) Co. Pi*oc., j 329 ; allowing a review of an intermediate order, upon 
an appeal from a judgment, amended, so as to provide for such a review of intermediate 
ordera and interlocutoiy judgments, whei*e they have not been sepai*ately appealed from, 
and although the time foi* a separate appeal has expired. This section is part of the scheme, 
explained in the note to j 1350, post, q. v. 

j 1317. (II) Co. Proc, j 330 ; prescribing the power of an appellate court, amended, by 
including the power to revei-se, affii*m, or modify, an intermediate order, or interlocutory 
judgment ; and so as to prevent the^ rendition or entry of a separate substantive judgment, 
upon an appeal ; a practice which has been repeatedly condemned by the courts, but is still 
pursued by some practitioners. 

{ 1318. (II) New proWsion, forbidding an appeal from the judgment of reversal, where a 
new trial is granted ; but i*equiring that judgment to be reviewed, upon the appeal from the 
order for a new trial. This is intended to prevent the double appeals, refeiTed to in the 
note to { 1350, post. ^ 

{{ 1319-1322. (Ill) New provisions, designed to supply a casus omissus in the statutes, 
providing for the mode of enforcing, in the court below, a judgment or order affirmed or 
modified, nipon appeal ; and for correcting the docket of a money judgment, which has been 
revei"sed, or partly aftirmed, by the court of appeals, or the general term. 

{ 1323. (II) Co. Proc, { 330, last sentence; pix)viding for restitution, after the reversal or 
modification of a judgment, upon appeal, amended, so as to apply to an order ; to protect an 
honest purchaser ; and to allow the court, where a sale has occurred under a judgment or 
oixier, which has not been finally reveraed or modified, to compel the deposit of the purchase 
money, to abide the event. See 56 N. Y., 671. 
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j 1325. (n and III) Co. Proc, j 331 ; limiting the time for an appeal to the court of ap- 
peals, amended, so as to remove its obscurities, by making the time, in case of a final judg- 
ment, run from the filing of the judgment-roll below ; and by giving a uniform limitation of 
sixty days to appeals m)m orders, including orders under Co. Proc, j 11, subd. 3, as to 
which the limitation is, now, probably, two years ; and the orders specified in L. 1870, ch. 
741, { 1, amending Co. Proc, j 11, subd. 4, as to which thei*e is now, appai»ently, no 
limitation. 

$ 1327. (II and III) Co. Proc, ( 335 ; regulating the security to obtain a stay, upon an ap- 
peal to the court of appeals from a money judgment, amended so as to include ordera ; and 
to provide for a case where the judgment or order directs money to be paid in instalments, 
as, for instance, where alimony is to be paid. 

j 1329. (Ill) Co. Proc, { 336 ; in so far as it prescribes the deposit of a chattel, to obtain 
a stay, upon an appeal to the coui*t of appeals, from a jud^ent for its recoveiy, amended, 
80 as to prescribe an undertaking, in all such cases ; it being often practically inconvenient 
to follow the other course. The provision is also extended to appeals from ordei-s. 

^ 1330, 1331. (Ill) Co. Proc, j{ 337 and 338 ; prescribing the security required to obtain 
a stay, upon an appeal to the court of appeals, from a judgment directing a conveyance, or 
the i-ecovery of real property, extended so as to include an order to the same effect. 

$ 1332. (II) New provision, that where an appeal is taken to the court of appeals, fiH)m a 
judgment or order of affirmance, the like security must be given to obtain a stay, as if the 
appeal was from a judgment or order, to the same effect as that affirmed ; the statute being 
obscure, and the practice unsettled, upon this point. 

^ 1334, 1335. (II) Co. Proc, ^ 340, 341. The provision, as to service of a copy of an un- 
dei'taking, upon an appeal to the court of appeals, amended, by allowing such service to be 
maxle, at any time before the explication « of the time to appeal ; by requiring service of notice 
of filing ; and by making the time to except to the sui^etiea, run from sei*vice of a copy of the 
undertaking, instead of service of the notice of appeal. 

j 1336. (IV) New provision, to prevent double appeals ; by expressly allowing an appeal, 
directly to the court of appeals, from a final judgment rendered at special or trial tei-m, 
after the affinnance of an interlocutory judgment, or the refusal of a new trial, by the gen- 
eral term. See note to $ 1350, post. 

$ 1337. (II) New pix)vision, to settle in conformity with the authorities, the power of the 
court of appeals to review questions of fact ; superseding the provisions, on this subject, of 
Co. Proc, {{ 268, 272. 

( 1339. (II) Co. Pix)c., j 265, last sentence ; dispensing with the necessity for an exception, 
in order to appeal to the court of appeals, fi*om a judgment of the general tenn, upon a vei*- 
dict, subject to the opinion of the court, amended so as to confine the provision to questions 
of law, arising upon the verdict ; and the last clause omitted, as redundant. 

§§ 1340, 1342. (II) Co. Proc, { 344, first sentence ; providing for an appeal, to the supreme 
court, from a judgment of an inferior court, amended by confining it to a final judgment ; and 
the first and second sentences amended, by extending them to judgments and orders, in an 
action in any of the courts, from which an appeal lies to the supreme court ; so as to include 
the city court of Long-Island-City, etc 

$ 1341. (II) New provision, limiting the time to appeal from an order of an inferior court 
to the supreme court, and providing for a stay thereupon, by order ; the existing rule on 
this subject being very doubtful. 

ii 1344, 1345. (II) Co. Prec, {{ 346, 347 ; relating to the mode of hearing an appeal, from 
an inferior court to the supreme court, and for entering the judgment of the appellate court, 
expanded, so as to include an appeal from an order ; and amended, by making the rules, 
governing appeals in the supreme court, applicable, as to the mode of hearing, and by pro- 
viding for the enforeement of the judgment or order of the appellate court. 

i 1J&7. (II) Co. Proc, $ 349 ; specifying the ordei-s, from which an appeal lies to the jgren- 
eral tei*m, amended, so as to prevent an appeal from an ex parte order, or an appeal from 
an order granting or refusing a new trial, after the trial of specific questions by jury, in an 
equity cause, where a jury tiial is not of right ; in accordance with the decisions cited in the 
note to i^ 1003 and 1004, ante. 

$ 1350. (II and III) This section, and $ 1349, are the last of the series of provisions, pre- 
pared by us, on the subject of interlocutory judgments, as defined in our { 1201, ante, but 
styled, in the Code, orders : and appealable as ordera, under Co. Proc, $ 349, subd. 3. 
This subject is now shrouded in dense obscurity, and the practice thereupon is greatly un- 
settled. "We have endeavored, in this section, and othera in pari materia, to provirfe a clear 
and intelligible method of reviewing an interlocutoiy judgment, in a case where it can be 
reviewed, and of taking final judgment thereupon, either befoi*e or after the decision of an 
appeal therefrom, or without an appeal, as the case requires. The following is a brief 
resume of our entire scheme. Section 1001, ante, prevides for a motion at general term for 
a new trial, where an interlocutory judgment has been rendei-ed, after the trial of an 
issue of fact ; substantially as now provided in Co. Proc, $ 268, since the amendment 
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of 1867. This relates principally, if not exclusively, to equity causes. Section 1227 pro- 
vides for taking final judgment, after the denial of such a motion. Section 1222 points 
out the mode of taking final judgment, after interlocutory judgement, rendered upon the 
trial of an issue of law, where no issue of fact remains to be tried. It is applicable to a 
case, where judgment has been i*endered upon a demurrer, relating to the entire merits, 
in either a legal or equitable action. Section 1336 allows an appeal from, such a judgment 
to be taken directly to the court of appeals, where the appellant does not complain of 
the subsequent proceedings, upon which final judgment has. been rendered; and § 1350 
(this section) provides for the review of those proceedings, upon an appeal to the gen- 
eral term, and for a review of the interlocutory judgment by the court of appeals, upon an 
appeal from the decision of the general term, founded upon objections to the subsequent 
proceeding. Section 1220 allows the action to be sevei*ed, where issues of fact and issues 
of law anse, upon separate and disconnected causes of action ; and $ 1221 provides for 
taking final judgment, where issues of law and issues of fact arise, under such circumstances 
that the action cannot be sevei*ed. Section 1224 requires the general term, upon an appeal 
from an interlocutory judgment, rendered upon a demurrer, to render final judgment, 
unless issues of fact i*emain to be disposed o^ or the defeated party is allowed to amend. 
Finally, { 1230 provides for taking final judgment, upon an interlocutory judgment, in a 
case not otherwise specially provided for ; and $ 1316 provides that an interlocutory judg- 
ment must always be reviewed by the court of appeals, upon appeal from the final judgment, 
when the proper specification is contained in the notice of appeal, although the time to take 
a separate appeal from the interlocutory judgment has expii'ed. These provisions cover, it 
is believed, every case which can pjossibly arise, where an interlocutory judgment is 
rendered, either upon a demurrer, or in an equity cause. Many of the questions, aiising in 
such cases, ai*e now very difficult of solution ; especially where an appeal to the. general 
term is taken from an interlocutory judgment, or, as the Code of Procedure styles it, an 
" order," which " sustains or overrules a demurrer." The court of appeals has, however, 
explicitly declared, that it will not entertain an appeal from an " order " of the general term, 
made in such a case ; but that final judgment in the action must be rendered, before the 
demurrer can be heard. 10 Abb., N. S., 137; 45 N. Y., 260; 47 id., 667; 50 id., 689. 
Hence the practice arose of taking double appeals to the general term, to wit, first, from 
the "order," and afterwards from the "judgment," entered upon the affirmance of the 
" order ; " the latter appeal increasing the delay, and doubling the costs, but serving no 
useful purpose whatever. In like manner, double appeals may be, and often are, taken, in 
nearly every other <;ase, where an interlocutory judgment may be reviewed by the general 
term, before final judgment is taken. Our provisions will put an entire stop to aU these 
double appeals, and clear up the obscurities out of which they gprew. 

$$ 1353, 1354. (II) New provisions, prescribing', in* accordance with Rule 50, upon what 
papers an appeal to the general term, from a judgment or order of the same cour^ must be 
heaixl ; and prescribing the contents of the jud[gment-roll, upon an affirmance by the general 
term, so as to prevent the erroneous practice of attaching the judgment of afiSrmance, etc., 
to the original judgment-roll, and refiling the latter, as of the later date ; which is yet 
pursued in some instances, and leads to great confusion. 

{ 1356. (II and III) L. 1854, ch. 270, { 1, first clause (4 Edm., 681 ; 5 id., 133) ; providing 
for appeals to the general term, from orders in special proceedings in the same court, 
extended to the superior court of Buffalo, and the city court of Brooflyn ; and amended, by 
adding the last clause, allowing a like appeal from the order of a judge, made in a special 
proceeding, instituted out of court. The effect of the latter amendment will be, to supersede 
the review of such oi*ders by certiorari. 

{ 1357. (Ill) Co. Proc, $ 344, last sentence ; providing for appeals from orders of county 
court, etc., to the supreme court, amended so as to apply to final orders in special pi^xseea- 
ings made in any court of record, of original jurisdiction, or by a judge thereof, unless an 
appeal is expressly given to another court, etc. 

j$ 1360, 1361. (II) New provisions, supplying a casus omissus in the statutes, by provid- 
ing, in respect to an appeid, to the general term, from an order in a special proceeding, for 
security to obtain a stay, and for the hearing and decision thereof; and by applying to 
the proceedings, generally, the rules govtsi*ning a like appeal from an order made in an 
action. 

{ 1362. (Ill) 2 R. S.. 364, j{ 11, 12 (3 R. S., 5th ed., 643 ; 2 Edm., 377) ; allowing the court 
specially, to appoint a person to act, where an execution is against a sheriff, amended by 
omitting the clause giving this power to a judge, out of court, and by providing for secuiity 
from the appointee. 

j 1365. (Ill) Co. Proc, { 287, first 3 sentences ; specifying to what counties an execution 
must issue, amended, by providing for issuing an execution against the person to any 
county ; and by allowing an execution for the delivery of a chattel, to issue aXeo to the 
county where the judgment-roll is filed, because it may be impossible to find the chattel ; in 
which case the sheriff must collect its value. 
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i 1367. (II) New provision, specifying the requisites of an execution npon a justice's judg- 
ment, docketed in the county court, etc., the existing provisions of law being, in many 
respects, inapplicable thereto. 

j 1368. (II) The last sentence is new in form, requiring an execution against property, 
issued upon a judgment against defendants (ex. £pr# in an equity cause), some of whom are 
not judgment debtors, to show who the judgment debtors are. 

i 1370. (II) New provision, si)ecifying distinctly against what property, and in what oi-der, 
an execution can be enforced, whei*e a warrant of attachment has been issued in the action ; 
in accordance with the amendments made in §§ 707 and 708, ante. The existing statute is so 
blind upon this subject, that it would be often difficult to make a clear title to real property 
thus sold. 

$ 1372. (II) New provision, in accordance with the existing practice, requiring an execution 
against the person, to recite the prior issuing and return of an execution against the prop- 
erty, where the latter is required by law. 

j 1373. (II) Co. Proc., $ 289 ; prescribing the requisites of an execution for the delivery 
of property, amended so as to provide for a case where the judgment also awards money. 

{{1374, 1376. (II) New provisions, for separate executions in cases, chiefly equitable, 
whei*e the same judgment awards separate sums to or against different parties ; and for the 
issuing, by order, of an execution in favor of an heir, etc., where the judgment creditor has 
died, this being a substitute for a revivor by scire facias, which is now necessary in such a 
case. 

jj 1380, 1381, 1383. (II and III) Provisions chiefly new, but modelled upon L. 1850, ch. 
295 (3 R. S., 5th ed., 642 ; 4 Edm., 634) ; relating to the issuing of an execution, upon a judg- 
ment against a deceased person. They settle doubts and conflicts of authority, by requiring 
an order of the court, and a decree of the surrogate, to be obtained in all cases ; by provid- 
ing that an executor or an administrator must have been appointed ; and that he, and the 
other peraons interested in the estate of the debtor, must be made parties to the proceedings, 
which, in the surrogate's court, must be by petition, citation, and decree (49 N. Y., 161): and 
by saving the right of the creditor to enforee his judgment against the survivors, notwith- 
standing the death of one or more judgment debtors. 

{ 1382. (Ill) New prevision, excluding the time of a statutory or judicial stay frem the 
tinie limited for issuing an execution. See 56 N. Y., 247. 

{{ 1384, 1385, 1388. (II and III) 2 R. S., 369, ^ 36, 39, 41 (3 R. 8., 5th ed., 650; 2 Edm., 
383) ; relating to the conduct of sales, etc., under an execution, amended, by requiring sales 
directed by judgments to be, also, by auction ; by giving the penalty of fifty doUara to the 
judgment debtor, in case of defacing, etc., a notice of sale, as well as to the execution credi- 
tor ; and by extending the prevision, specifying who must proceed under an execution, where 
the sheriff dies, etc., to all cases of his disqualification. 

i 1391. (II) L. 1842, ch. 157, { 1, as amended; and L. 1858, ch. 107, j 1 (3 R. S., 5th ed., 
646 ; 4 Edm., 626, 635) ; creating additional exemptions of property, from execution, amended 
80 as to settle doubtful questions, by applying the exception, as to an action for purehase 
money, to an action wholly for the purehase money of any exempt article ; and by exempt- 
ing only one sewing-machine, but making it absolutely exempt. 

{{ 1392-1394. (Ill and lY) These sections contain new previsions, giving a married woman, 
or a widow, etc., the same exemptions frem execution as a householder ; exempting a military 
or naval pension, land warrant, and uniform ; and including among the exemptions, a right 
of action for illegally taking exempt property. 

a 1397-1404. (II, III and IV) L. 1850, ch. 260 (3 R. S., 5th ed„ 647 ; 4 Edm., 632) ; pro- 
viding a homestead exemption from execution, remodelled so as to remove obscurities, and 
settle a conflict of authorities as to its construction, and amended by adding certain new pro- 
visions, in accordance with the spirit of the act, as follows. The exception, as to a judgment 
for a debt, contracted, before the designation, or for the purehase money of the homestead, 
is confined to a judgment wholly for such a debt, or money ; a mamed woman is allowed the 
same exemption, and her surviving children are provided for in the same manner, as a 
householder ; a temporary suspension of residence is allowed, in case of fire, etc., a surplus 
of value, above one thousand dollars, is excluded from the exemption ; an action to reach the 
surplus, is substituted for a summary appraisal by six jurore, and the rights of the debtor 
and of all claimants, after a sale directed by the judgment in such an action, are carefully 
regulated ; the mode of cancellation of an exemption is prescribed ; and a mortgage, made 
before cancellation, is invalidated. 

§§ 1405, 1410-1412. (Ill and IV) 2 R. S., 365, { 13 (3 R. S., 5th ed., 644; 2 Edm., 379) ; 
binding the goods of a iudgment debtor, from the time of the delivery of an execution to the 
sherifl', extended to all leviable personal property, not exempted by law ; id., ( 18, touching 
a levy upon money, amended by allowing the judgment, or the general rules of practice, to 
provide for the case of a judgment collectible in coin ; id., $ 19, defining leviable property, 
extended so as to include government and railroad bonds, etc., which are now regaraed as 
chattels, rather than debts ; and id., $ 20, allowing the sale, under an execution, of the 
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pledgee's intei-est in goods pledged, amended, in the light of the authorities, so as to increase 
its scope, and expressly i-equire the sheriff to leave the goods in the pledgee's hands. 

H 1413-1417. (IV) Five new sections, for the relief of partners, where firm property is 
seized, under an execution against the property of a partner; by allowing them to obtain a 
release from the seizure, upon giving an undeiiaking in a sum, not exceeding the debtor's 
interest in the goods seized ; and by regulating the proceedings, in a manner analogous to 
those in case of the levy of a wairant of attachment. See ^ 693-696, ante, and note. 

§i 1418-1420. (lY) New sections, providing for and regulating an inquisition by a sheriff's 
jury, upon a claim, made by a third person, to property levied upon by virtue of an execu- 
tion ; analogous to the provisions of the Revised Statutes, in attachment cases. See $$ 657- 
659, ante, and note. The proposed code of civil procedure, i 838, is to the same effect. 

j{ 1421-1427. (I and IV) New provisions, designed to change the unjust rule, which has 
prevailed ever since 20 Wend., 605, that an oflScer, indemnified for a levy under an execu- 
tion, or a warrant of attachment, has an exclusive right, when sued therefor, to appoint his 
own attoimey, and to manage the defence. They allow the indemnitors to apply to be sub- 
stituted as defendants ; require notice of the application ; permit terms to be imposed, upon 
granting it ; provide for a severance of the action, where the indemnity applied to part only 
of the subject-matter; allow the sheriff, when joined with the indemnitors, as a defendant, to 
be stricken out ; regulate the effect of the order of substitution, and the recovery of costs ; 
and compel an indemnified officer to notify the indemnitors, of an action brought against him. 

i^ 1431, 1433, 1434. (H) 2 R. S., 368, { 26 (3 R. S., 5th ed., 649; 2 Edm., 381) ; providing 
that real property, held in trust, is liable' to the debts, judgments, ete., of the cestui que 
trust, amended so as to confonn to the evident intent of the legislature, by applying it to 
cases of invalid trusts, which vest, by law, an estate in the beneficiary ; and by omitting the 
provision relating to " attachment ; " id., ( 32, requiring an endoi*sement on an execution, 
directing the sheriff not to sell the equity of redemption, in an action for the mortgage debt, 
confined to an execution issued to the county where the land is situated ; and id., { 34, pro- 
viding for notice of the sale of real property under an execution, amended, in accordance 
with the authorities, so as to remove obscurity as to the time of posting and publishing the 
notice ; and by requiring publication in the State paper, in all cases, if no paper is publihed 
in the county. 

ii 1435, 1437, 1438, 1440. (II and HI) 2 R. S., 369, j 35 (3 R. S., 5th ed., 650; 2 Edm., 
382) ; specifying the requisites of a notice of sale of real property, under an execution, 
amended, by adding that a sale of part of the property advertised is valid ; id., $ 38, as to the 
mode of conducting the sale, amended by introducing the expression, "distinct parcel," 
which is used uniformly in this connection, and defined in the temporary statute (see Appen- 
dix A.) ; id., j 42, pi*escribing the contents of the sheriff's certificate of sale, amended by 
requiring it to be acknowledged, and to specify the purchasers' names, and the time of 
the sale, and by omitting original subd. 4, which requires it to state when the " sale wiU 
become absolute ; " and id., j 61, enacting when the debtor's title is divested, amended by 
changing ** fifteen months, etc., from the sale," to " after execution of the sheriff's deed ; " 
because this may be postponed longer than fifteen months. 

j 1445. (Ill) 2 R. S., 338, j 29 (3 R. S., 5th ed., 624; 2 Edm., 348) ; providing for super- 
seding a warrant against an occupant, who has committed waste upon real property sold 
under an execution, upon his merely giving security to pay for further waste committed, 
amended by requiring also security for waste already done, and by making the delinquent 
pay the costs of the proceedings to commit him. 

j{ 1450, 1451. (IV) 2 i;. S., 371, $51 (3 R. S., 5th ed., 652; 2 Edm., 385), as amended; 
specifying the mode, in which a creditor may redeem real property from a sale under an 
execution, amended, by requiring him to give a certificate of satisfaction, or of ratable satis- 
faction, of his judgment or mortgage ; and id., j 55, relating to redemption by a subsequent 
creditor, amended in like manner. 

{ 1452. (Ill) New provision, as to the redemption of real property from a sale under an 
execution, to the effect, that where the fii'st redeeming creditor is junior to a second redeem- 
ing creditor, the former may redeem a second time, without executing a second certificate of 
satisfaction ; so as to prevent an injustice, arising from the first cei*tificate being framed, 
with a view to payment of the senior incumbrance. 

J 1455. (II) L. 1847, ch. 410, part of { 3 (3 R. S., 5th ed., 656 ; 4 Edm., 631) ; prescribing 
the mode of redemption of I'eal property from sale under an execution, on or after the last 
day of the fifteen months, completely remodelled, so as to remove the obscurities of the orig- 
inal ; and amended by adding a requirement that such i*edemptlon must be made at the 
sheiiff 's office. See 34 N. Y. 235. 

}{ 1457, 1460. (II) 2 R. S., 373, { 58 (3 R. S., 5th ed., 654 ; 2 Edm., 387) ; forbidding the 
execution creditor to redeem real property under his judgment, extended to a redeeming 
creditor, who has once redeemed ; and id., j 54, allowing a redemption of an undivided in- 
terest, by a creditor having a lien thereupon, amended so as to allow him to redeem the 
entire property. 
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j} 1461, 1463. (I) New provision, forbidding any person from cutting off, by agreement, 
the right of a junior creditor, etc., to redeem real property ; and regulating the certificate of 
satisfaction, i*equired by this bill, to be given and filed by a redeeming creditor. ' 

{} 1464-1466. (Ill) 2 R. S., 373, } 60 (3 R. S., 5th ed., 654 ; 2 Edm., 387) ; prescribing the 
evidence to be furnished by a judgment creditor, of his right to redeem real property, 
amended so as to require him to produce the evidence of his i*ight, at the time when he re- 
deems ; and to file it in the county clei'k*s ofl5ce, instead of delivering it to the purchaser, 
etc., because the latter might be interested to destroy it ; also by requiring the original, in- 
stead of copies of, the assignments, under which he claims, to be filed, unless they have been 
already filed. L. 1836, ch. 525, } 2 (3 R. S., 6th ed., 654 ; 4 Edm., 624) ; relating to the like 
matters upon a redemption by a mortgage creditor, amended in like manner ; and extended, 
so far as it allows redemption by a representative, to the repi*esentatives of judgment 
creditors. 

{{ 1467, 1468. (Ill and IV) The former section is new, requiring the evidence of the right 
to redeem, duly filed, to be kept open to inspection. The latter section contains a new pro- 
vision, preventing a waiver of the production of the evidence of the right to redeem, from 
affecting a person entitled subsequefntly to redeem. 

j 1474. (IV) L. 1835, ch. 189, j 2 (3 R. S., 5th ed., 657 ; 4 Edm., 623) ; requiring the ac- 
knowledgment and filing of assignments of certificates of sale, before the execution of a deed 
of real property, sold under an execution, extended to assignments of certificates of redemp- 
tion. 

j 1475. (II) A provision, reconciling the provisions of the R. S., and of L. 1867, ch. 116, 
{ 1 (7 Edm., 60), as to the devolution of duties, where the sheriff dies, after he has sold real 
property under an execution, by imposing those duties upon the under-sheriff, or where he 
is dead, upon the sheriff's successor, so that the parties may have the security of an ofiicial 
bond. 

{{ 1476-1478. (II) New provisions, prescribing to whom money, on the redemption of real 
property, may be paid (56 N. Y., 507) ; regulating redemptions, where the sale was made by 
a coroner ; and providing for the death of the coroner, or person specially appointed to sell, 
after the sale 

}{ 1479-1486. (I, II and III) 2 R. S., 375, % 68-74 (3 R. S., 5th ed., 658 ; 2 Edm., 389) ; 
touching the remedies for failure of title to real property, sold under an execution, and to 
contribution, amended, so as to remove obscurities, and also as follows. The right to 
recover the purchase-money is extended to the purchaser's grantee, or devisee, and to a case 
where the judgment has been set aside, for irregularity or error in fact, as well as where it 
has been vacated or reversed ; contribution must be enforced by an action ; and the condition 
of allowing it is declared to be, where the judgment "has been collected by a sale of the 
real property of one or more of" (the persons liable) "by virtue of an execution issued 
thereupon," instead of, as in the R. 8., where the judgment "has been levied upon the lands 
of any one or more of such persons" ({ 70). The latter amendment is for the sake of per- 
spicuity. It is also provided, that where the plaintiff, in the action for contribution, desires 
to preserve the lien of the origfinal judgment, he must file a notice, requiring the clerk to 
make the necessai-y entries in the docket ; but the lien so preserved is made subject to an 
exception, in favor of bona fide transferees, without notice. 

\ 1488. (II) New provision, limiting the cases, where an execution can issue against the 
person of a woman, to those where an order of arrest has been executed against her, or her 
adveraary, and has not been vacated. 

j 1489. (Ill) Co. Proc, { 288, part of the firet sentence ; requiring, before an execution can 
issue ^ against the person, that an execution against property must have issued, " to any 
county within the jurisdiction of the court," amended so* as to dispense with the ' execution 
against property, where the debtor is in actual custody in another action ; and to require 
that the execution against property of a resident, must have been issued to the county of his 
residence. 

\ 1495. (II) This section supplies a casus omissus in L. 1857, ch. 427, { 1, which allows a 
creditor, who has discharged his debtor from custody, under an execution against his person, 
to issue a new execution against his property, by adding a clause, protecting, from a sale 
under the latter, real property of the judgment debtor, theretofore transfen^ed in good faith. 

325 



INDEX 



A. 

Abatement op Action: Section. 

etc., not produced by vacancy in judges 26 

failure or adjournment of court 44 

does not occur, if cause of action survives 766 

on death or marriage of plaintiif • 761, 762 

for a wrong, not produced bv death after verdict, etc 764 

not produced by death of public officer, trustee, etc '. 766 

Absence : 

from the State, effect of , on limitation of action 381, 401 

United States, designation of person on whom to serve summons, in case of. 480 

the State, when ground for publication, etc., of summons 486, 438 

issuing warrant of attachment • «... 636 

United States, presumption of death, in case of.. 841 

Account : 

when cause of action accrues on 886 

how pleaded; demand of copy of 681 

books of, discoverv and inspection of. 803-809 

production of, not compellable, by subpoena 867 

teference of issue involving a long 1013 

Accounts : 

of money in custody of clerk of court of appeals 203-208 

of moheys paid into court. (See Payment into Ck>URT.) 

Acknowledgment : 

of indebtedness, repels presumption of payment of judgment 876 

must be in writing to bar limitation 395 

of bond in legal proceedings, required 810 

of conveyance makes it evidence, but certificate not conclusive 986, 936 

of certain instruments makes them evidence 987 

of assignment of judgment, when required 1262 

Action : 

not discontinued by change, vacancy, etc., in judges 25 

parties may stipulate to try elsewhere than at court-house, when 37 

abatement of. (See Abatement.) 

trial of, once commenced, may be continued beyond term 46 

party to civil, may appear in person or by attorney -. .*. 66 

when deemed commenced within provisions as to limitations 898-400 

includes special proceeding, etc., as used in chapter 4 414 

civil, how commenced, in court of record 416 

severance of, against defendants severally liable 466 

on undertaking given on obtaining injunction 626 

to recover attached property, etc 655, 677, 680 

time fixed by law for commencement or continuance of, cannot be extended 784 

preference amon^, on calendar 791 

mav proceed against one or more defendants where several judgment has been rendered against 

others 1206 
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Action— Con«nt*«l. . Section". 

subject of, may be submitted on case, proceedings on 1279-1281 

, to recover property levied upon, ma^ oe brought after inquisition, wlien 1420 

to recover back purchase "^rice ot real property sold on execution, on account of failure 

of title 1479, 1480 

for contribution between owners of real property sold on execution. (See Contribution.) 

upon bond for jail liberties. (See Bond fok Jail 1(IBErti£S.) -- 

periods of limitation of. (See Limitation op Action.) 

place of trial of. (See Trial.) 

consolidation of (See Consolidation of Actions.) 

continuance of, alter transfer. (See Continuance.) 

criminal. (See Criminal Action.) 

Adjournment : 

of court of record, proceedings on 34 

when judge fails to appear 85^ 36 

of record, in case of war, etc 41 

not to produce abatement, etc 44 

(See also the titles of the several courts.) 

Admeasurement of Dower. (See Dower, Action for.) 

Administrators. (See Executors and Administrators.) 

Admission : 

to practice, of attorneys and counsellors 6e-60 

of service of summons, etc , 434 

of genuineness of paper, may be required 735 

Adverse Possession. (See Limitation of Action.) 

Affidavits : 

answer has effect of, on motion to vacate injunction 539 

upon issuing of attachment, to be filed ' . ^39 

want of, or defect in, title of, does not impair !!!!!!!! 728 

of party or sureties, to undertaking ..!!!!!.!.... 812 

berore whom may be taken V. ........ 842-844 

to prevent notary's certificate from being evidence 923 

when presumptive evidence, etc. (See Documentary Evidence.) 

Affirmation. (See Oaths and Affirmations.) 

Affirmative Judgment : 

demand of, in answer, regulated 509^ 51q 

Agent : 

limitation of certain actions by principal, against • 407 

Albany : 

justices' court of. (See Justices' Courts.) 

county, jail liberties for I45 

wards of, considered towns as regards jury lists \ 1041 

Alien : 

enemy, limitation of actions by and against 404 

jury partly, not allowed !!.!!!! 1190 

Allowance : 

of bail. (See Bail.) 

Amendment : 

of proceedings, etc., by insetting defendant's true name ,,, 451 

by bringing iu parties !!!!*.! 452 

etc., where errors are immaterial ,'. ....V... 722-724 

of return by officer or subordinate court *.'.'.*.', \ 725 

of process, pleading, etc. , when not allowed without order ...*..**.*" 727 

of bond or undertaking woq 

of pleading. (See Pleading. ) 

Annulment : • 

of warrant of attachment, sheriff 's diity after 709 

Answer : 

defence of limitation must be taken by 423 

service of copy of, is an appearance *.!!...!.*..!!!' 421 

must be subscribed by attorney ...!.!..!..*.*!. 421 

to be served before expiration of time for appearance, when !*.*.!.*!.*!!!!!!*."."'* 422 

or demuri'er, is onlypleading on part of deiendant ..'..'.*.'.'.*.*.*.*.*.'.'.*.*." *** 487 

and demurrer, to difi!erent causes of action 492 

demurrer to, when allowed ].',',.' 4^' 405 

objections to complaint m^y be taken by, when .!...!.'.'. ' iqg 

not taken by, or by demurrer, deemed waived i 499 

what to contain rXX 

containing counterclaim. (See Counterclaim. ) 

may contain several defences or counterclaims mj 

containing partial defence ."..*.*.*.*. sng 

demand of affirmative judgment in .*...*.. 609* Sio 

alternative judgment in !'.'...'.'.*.*.*..*.'. * 599 

demanding affirmative judgment, demurrer to * kVS 

verification of. (See Verification.) 

containing new matter, court may require reply to rrta 

when to be served on co-defendant V. mi 

new matter in, when deemed true .V 500 

sham, stricken out, on motion zf^ 

to amended pleading, effect of failure to make '. SJS 

copy of, may be served within twenty days after arrest. (See Arrest ) 

verified, effect of, on motion for injunction, etc ^oq 
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may be stiicken out, for disobedience to order for discovery, etc 808 

when issae of fact raised by 964 

(See also Pleading.) 

Appeal: 

to court of sessions, in certain cases, wlio not to sit on 48 

from, order removing action, etc., to supreme from superior city court -271 

by party prosecuting, etc., as poor person 466 

fl*om judjpnent on demurrer, for frivolousness 637 

extension of time for ' 784, 786 

when a case is necessary on, etc 998 

from order made on motion for new trial on Judge's minutes 999 

time of stay on, is not a part of ten years to which lien of judgment is limited 1265 

lien of ^dgment, how and when suspended on 1266, 1267, 1268 

how restored on amrmance, or on dismissal of. 1269 

when party may .' 12! 4 

parties to, now designated; title of action 121)6 

when person entitled to become party may; dismissal ol', in such case for neglect, etc 1296-1299 

when adverse party has died, how taicen; si]^stitution of pai'ties; undertaking 1297 

where party dies pending an, i>roceeding8 for revival or dismissal 1298 , 

application and order for substitution on, how made 1299 

how taken, notice of, etc .' . f 13C0 

party desiring to review interlocutory judgment on, must specify in notice 1301 

notice of, how served in case of death, etc., of attorney 1302 

omission to do any act necessary to perfect, how cured 1303 

cannot be taken from order till same is entered; omission to enter, how cured 1304 

undertaking on, maybe waived by consent 1306 

deposit in lieu of, how made, etc *. 1306 

must be filed with clerk 1307 

new, to be given when sureties become insolvent, etc 1808 

action on, when not to be brought 1309 

when proceedings stayed by; effect of ^^ 1310 

levy upon personal property, when superseded by and discharged on 1311 

court may limit amount of security upon, in certain cases 13J2 

by the people, notice of, perfects appeal and stays execution 1313 

by municipal corporation, notice of, perfects appeal and stays execution, except, etc 1314 

certain papers to be transmitted to appellate court ^ 1316 

interlocutory judgment or order may be reviewed on appeal from final judgment 1316 

court may affirm, reverse, or modifv^ judgment, or order on 1317 

when does not lie from judgment of reversal 1318 

enforcement of judgment affirmed on 1319 

of order affirmed on, in special proceedings 1320 

• mode of cancelling or correcting docket of judgment reversed on 1321, 1322 

restitution, when awarded on reversal 1323 

to court of appeals. (See also Coubt of Appeals.) 

to supreme court, and to general term. (See Supreme Coubt ; Superior City Courts.) 

from final order in special proceeding. (See Special Proceeding.) 

Appeals, Court of. (See Court of Appeals.) 

Appearance: 

by defendant in action, how made 421 

requisites of notice of 421 

voluntarv general^ e<iuivalent to personal service of summons 1 . 424 

notice of, may contain demand of copy complaint 479 

Appraisers : 

to subscribe and swear to value of attached vessel 661 

(See also Vessel.) 

Approval : 

of bond or undertaking. (See Bond or Undertaking.) 

Arbitration : 

limi tation of action, where claim has been submitted to 411 

subpcena in, how issued and served 864 

Arrest : 

on Sunday, wlien allowed 6 

for non-payment of interlocutory costs, when allowed 15 

of money adjuageddue on contract, etc., forbidden ]6 

custody of prisoner under HO 

of prisoner, etc. , going to jail, not allowed ]19 

prisoner under order of, entitled to Jail liberties 149 

escape of prisoner under order of, sheriff's liability for 168, 159 

of sheriff, oy coroner 174-177 

by coroner, where sheriff is plaintiff 179, 180 

orders of, when delivered by sheriff to successor, and duties of new sheriff, upon such delivery, 187 

not allowed, except by express statutory authority, in civil action, etc 548 

writ of ne exeat abolished 548 

when plaintiff 's right to, depends on nature of action 549 

depends partly'on extrinsic facts 60O 

order, when and where made 651 

when of right and when discretionary 651 

recovery of foreign judgment not to affect right to 652 

of woman, when allowed 663 

of lunatic, etc., or infant under 14, not allowed, discharge, etc 554 

of lunatic, infant, etc., action for damages for 564 

of person sued in representative capacity, not allowed, except for personal act, etc 665 

ordftr of, required; when and by whom made. 566 

proof necessary to obtain 567 
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AXRE8T— Continued, . Section. 

order of, may be granted at any time after commencement of action 568 

may be gl'anted to accompany sammons 558 

maae by Judge, security upon 6j» 

do.' court, do. .. « 660 

contents and requisites of; to wtiom directed 561 

plaintiir 's attorney may limit time for execution of 561 

copies of papers to be aeliveredto defendant; originals to be filed 562 

oraer of, now executed 563 

privilege from; discharge of privileged person 664 

attorneys and other court officers, when privileged from 566 

defendant has twenty days to answer, after — 666 

motion to vacate order, etc., when to be made 5b7 

how and to whom made • 668 

opposition to » ' 5t>8 

questions of fact arising on 569, 570 

adjournment to procure further evidence 570 

denied, not to prejudice subsequent motion 571 

plaintiir 's duty, where defendant is in actual custody 573 

supersedeas, unless defendant is charged in execution, etc 572 

• deposit with sheriff upon-, disposition of 585 

when i>aid to third person 686 

sheriff to file papers, if bail not given 690 

injunction and attachment, when not granted together. 719 

application to obtain, vacate, etc., order, how soon decided 72© 

eases where defendant actually confined under order of, have preference on calendar 791 

exemption from, of "^-itness, while obeying subpoena. (See Witness.) 

cannot be grantedin controversy submitted 1281 

ballon. (See Bail.) 

Assault and Battery : 

limitation of action for 884 

ASSESSMENT OF DAMAGES : , ^ ,. w i i ««« 

when testimony required on, may be taken by commission 888 

on judgment by default 121»-1216 

Assignee: ^ .^ , * 

cannot be arrested, except for personal act 555 

Assignment: « _ , -r v 

of bond for jail liberties. (See Bond for Jail Liberties.) 

of judgment. (See Judgment.) 
associate Justice. (See Court of Appeals ; Supreme Court.) 

Association : 

joint-stock. (See Joint-Stock Association.) 

ATTACHMENT FOR CONTEMPT. (See CONTEMPT ; SHERIFF ; TRIAL JURORS ; WITNESS.) 

Attachment of Property : 

in what actions permitted • 635 

proof required to procure ; 636 

in action against public officer, etc. , for peculation, etc 687 

warrant, wnen and by whom granted 638 

effect of complaint subsequently made 638 

service of summons after warrant issued 638 

affidavits to be filed, on procuring 689 

undertaking required, before gi-anting 64o 

waiTant must be subscribed by Judge and attorney 64i 

contents of warrant ; to whom directed 64i 

warrants may be issuedatsame time, to different counties 64l 

undertaking not invalidated by improper granting of 64a 

who controls proceedings on execution of warrant 643 

sheriff must execute warrant ; manner of execution 644 

what interest in real property may be attached 645 

stock in, or unpaid subscription to stock of foreign corporation, may be attached 646 

interest in corporation may be attached 647 

cause of action arising on contract liable to , 648 

negotiable securities hable to 648 

warrant of, mode of levying under 649 

certificate of defendant's interest, etc. , to be furnished to sheriff 6.50 

person refusing such certificate may be examined 651 

rights of owners, etc. , of vessels carrying defendant's goods 652 

when such owners, etc., deprived of such rights 653 

sheriff to make inventory .^ 664 

may maintain actions .V 666 

may be directed to sell perishable goods ? 666 

claim to property attached, sheriff's jury may try , 657 

Sroceedings on such claim, if finding is for claimant 658 

nding for defendant not to prejudice right of action of claimant , 659 

of domestic vessel ; claim or ownership.....' 660, 661 

undertaking on such claim 662 

when discharged ^ 668 

action on undertaking • 664 

defence in such action ; plaintiff's recovery 666 

sale of vessel 672, 673 

of foreign vessel ; claim of ownership 666 

notice of application for valuation 667 

undertaking on such claim « . . 668 

when discharged 669 
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Attachment of PKOPBRTT—Con«ni*cd, Section. 

of foreign vessel ; when debtor may claim vessel 670 

sale of vessel 671-673 

sherifT to keep property attached 674 

may be directed to pay money into court, or make deposit 675 

to pay surplus to defendant, when f 676 

plaintiff may bring actions in name of himself and sheriff 6<7 

sheriff to receive pi'oceeds of such action 677 

not liable for costs of such action 6'<7 

leave to bring such action, how obtained ' 678 

plaintiff, when joined with sheriff, after commencement of action 6',9 

court or judge to control proceedings in such action 680 

return by sheriff, of inventory, how enforced 681 

motion to vacate or modify warrant, or increase security 682 

such motion, before whom and how made 6^3 

may be opposed by new proof, etc 6^3 

merits of action not to oe litigated on such motion 684, 6f 5 

adjouinment of hearing, to procure lUrther oridence 686 

when prior motion not to prejudice subsequent motion 686 

when defendant mav apply for discharge of ^7 

undertaking on such application 6^ 8 

application by one or more, of several defendants, and undertaking thereupon 6t 9 

undertaking to be filed ; sureties tojustify 6iHl 

sheriff to retain property until lustincation 691 

provisions as to discharge, applv to vessels 692 

of partner's interest, other parties may apply to discharge 693 

undertaking on such application 694 

valuation of defendant's interest, on stich application 6»6 

plaintifl*, when entitled to notice of application 696 

prei^rences between attachments 697 

rule as to levy under a junior attachment 698 

judge issuing first, to control subsequent 699, 700 

applications to vacate or modifv, where made, etc 70O 

of foreign vessel ; undertaking oy junior creditor 701 

when forbidden, after failure to give undertaking 702 

rights of junior plaintiff, in action by sheriff and senior plaintiff. 703 

junior plaintiff may be allowed to sue jointlv with sheriff. 704 

rights of third and other subsequent attaching creditors 706 

satisfaction of judgment in favor of attaching creditor 708 

disposition of property, after discharge of 709 

after vacating and annulment of warrant 709 

books, papers, undertakings, etc. , when delivered to defendant 710 

defendant to be substituted in sheriff's action, w^hen 710 

of real property, notice of, when cancelled 711 

return of warrant, after same is vacated, etc 712 

aiTest and injuirction, when not granted together 719 

application to obtain, vacate, etc., how soon decided ». . 720 

proof of the levy of, etc., when required on application for judgment 1 1217 

warrant of, cannot be granted in controversy submitted 1281 

levy not to be discharged on appeal 1311 

execution, whiBn waiTant of, has issued I370 

order of preference of warrants of, and executions, etc 1407, 1408 

levv under execution cannot be made in certain cases unless warrant of, vacated or annulled . . 1416 

action against officer, for levy, etc. ; rights of indemnitors 1421-1427 

Attendants : 

of courts, not to practice as attorneys 62 

upon supreme court, etc., in X. Y. and ELings counties 93, 95 

Attorney : 

or officer, process to be subscribed or indorsed with name of 24 

Sartles mav appear in person, or by 66 

eath or disability of; proceedings thereupon 65 

must subscribe summons ; 417 

to subscribe notice of appearance, answer, etc 421 

for plaintiff, may limit time for service of summons 425 

to be assigned to prosecute or defend for poor person 460, 466 

of poor person, costs to be paid to 467 

appearing for two or more defendants to receive one copy complaint 479 

to subscribe pleading 620 

verification of pleading, by, when allowed 526 

copy of account, bj 631 

to pay costs for scandalous pleading 547 

to subscribe order of arrest and may limit time for its execution 661 

must subscribe warrant of attachment 641 

service of papers on^ how made. (See Service.) 

when to be served with papers, instead of party 799 

may execute satisfaction-piece of judgment within two years , 1260 

Attorney-General : 

may bring action for penalty, etc. , given to prosecutor ; limitations thereof. 387 

(See also Attornetb and Counsellors.) 

Attorneys and Counsellors : 

may be punished for misconduct 14 

judge, judge's partner or clerk, when not to act as 49 50 

examination and admission of. •. 66-60 

oath of office and certificate of admission 59 

residing in adjoining states, may practice 60 

clerk, deputies, etc., not to practice in their own courts 61 
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Attorkets and Counsellors— CoMlinued. Section. 

fiheriff and certain other officers not to practice as 62 

none but attorneys to practice in New- York and Kings counties 63, 64 

compensation left to agreement. . .-. 66 

removal or suspension, for malpractice, crime, etc. , proceedings, etc 67-69 

certain acts prohibited ; disobedience, how punished, etc 70-80 

not to defend, when they have been public prosecutor ; partner also prohibited 78-80 

but if prosecuted may defend in person 81 

court of appeals to make rules for admission of 193 

privilege of, firom arrest 665 

not to disclose professional communications 835 



B. 

Bail : k 

fictitious, punishment for putting in 14 

custody or persons surrendered m exoneration of 110 

effect of surrenderer by, where cause removed to or from superior city court 276 

where actldh removed to supreme from county court 346 

amount of, motion to reduce 567 

defendant discharged IVom arrest, on giving, or making deposit 673 

to be given at what stage of action s^ 573 

may be given at any hour of day or night, etc 673 

defendant must have opportunity to procure 573 

defendant may elect to make deposit, give bond for liberties, or give bail, when 574 

contents of undertaking 575 

examination of persons offered as 576 

copy of papers to be delivered to plaintiff 's attorney 576, 577 

sheriff to file papers 577 

notice of non-acceptance of 577 

notice of justification ; new undertaking 578 

qualifications of 579 

justification of, how made 580 

allowance of. 581 

deposit with sheriff, instead of. 5b2 

to be paid into court 583 

bail inay be given after 584 

disposition ol ; when paid to third person 585, 586 

sheriff, when liable as 587 

proceedings on judgment against 588 

liable to sheriff for omitting to justify 589 

may surrender defendant 591 

defendant may surrender himself in exoneration of. 591 

surrender, how made ; exoneration of bail thereupon 592 

may arrest defendant for purpose of surrender 593 

voluntary surrender in exoneration of 594 

sheriff, when to have rights and liabilities of 595 

proceeded against by action only 596 

execution, wnen necessary, before suing 597 

duty of sheriff on such execution ^ 598 

defences in action against. .< 599 

may be relieved, where principal is imprisoned, etc 600 

exonerated, in what cases 601 

Bankrupt : 

judgment against, how discharged 1268 

Bill of Particulars : 

court may order furnished. , ■......"... 631 

Bills of Exchange and Fromissort Notes : 

of moneyed corporations, action on, unlimited 393 

parties to, may be joined in action • 454 

may be attached , , , 643 

protest of, etc., when evidence. (See Documentary Evidence.) • 

Board for Enforcement of Jury Fines : 

in Kings county. (See Trial Jurors in Kings County.) 
in New- York. (See Trial Jurors in New- York.) 

Board or Committee : 

oaths ma^ be administered by, in certain cases 843 

subpcsna in certain cases before, how issued and served 854 

Bond: 

in legal proceedings generally. (See Bond or Undertaking.) 
of sheriff, when prosecuted. (See Sheriff.) 
of guardian of infant. (See Infant. ) 

BoN^ OR Undertaking : 

in legal proceedings, conforming substantially to statute sufficient 729 

amendment of 730 

must be acknowled£[ed or proved 810 

party need not join m ; when one surety sufficient 811 

fonu of affidavit of sureties ; approval of 812 

several sureties, when allowed m 813 

to people, for private suitor's benefit, how prosecuted 814 

not afl!ected by change of parties 815 

to be filed with clerk 816 
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BOND FOR JAIL LIBERTIES : SECTION. 

of temporary jail, applies to liberties of proper jail 142 

requisites and condition of ■ 150 

for whose benefit held 151 

commitment of prisoner, for insufficiency of sureties 152 

surrender of principal, by sui'eties in 158 

such surrender, how made 154 

escape of prisoner forfeits 155 

defence in sheriff's action on I60 

judgment against sheriff is evidence against sureties, etc I6I 

summary judgment for sheriff, on 162, 163 

such judgment, when stayed ; when vacated I64 

evidence in sheriff's action on 165 

assignment of forfeited bond, to party iqq 

action on, by assignee ; damages recoverable I67 

such assignment bars action against sheriff. 168 

defence in action by assignee, on '. 169 

stay of proceedings against sheriff, where assignment not taken 170 

coroner may take from sheriff on his arrest .* 174-177 

given by sheriff, coroner may i>ro8ecute or assign , . . 178 

person arrested in action brought by sheriff. I80 

Books and Papers : 

as to evidence. (See Dooumentart Evidence.) 

discovery and inspection o£ (See Discovert.) 

of foreign corporation, how proved 929-831 

Bribery : 

of officers, etc. , with reference to trial jurors in New- York» is misdemeanor 1122, 1123 

certain officers in Kings county receiving bribe, etc., deemed guilty of felony 1158 

acceptance of bribe by juror, penalty for 1198 

Brooklyn, City Court op : 

is a court of record 2 

judges of, to fix number of coui*t attendants 95 

appeal to court of appeals, in action commenced in 191 

jurisdiction of 263-266 

proceedings before one judge of, may be continued before another 279 

consists of three judges ; chief-judge 307 

always open; number of trial terms » 308 

appointment of special deputy-clerk and iissistants 309 

clerk of, entitled to same fees as county clerk t 810 

clerk of, general duties of. (See Clerk ; County Clerk.) 

sheriff, etc., of Kings countv to attend terms of 311 

expenses of, are a county charge 312 

stenographer for ; appointment, duties, etc 318 

(See Superior City Courts.) 

Buffalo, Superior Court op : 

i s a court of record 2 

judge may make orders in actions, etc., in supreme court 240 

proceeding before one judge of, may be continued before another 279 

Jurisdiction of. 263-264,265,892, 298 

exclusive jurisdiction of certain actions discontinued in justice's court. 294 

power to remit fine or recognizance imposed by it 294 

consists 01 three judges ; chief-judge 295 

number of general and trial terms 296 

demurrers, where tried 297 

clerk entitled to same fees as countv clerk 288 

to appoint deputy, and special deputy-clerk 284-299 

clerk, general duties of. (See Clerk ; County Clerk.) 

stenographer; appointment, duties, fees, etc.. 300 

crier 801 

sheriff, etc., to attend terms of; compensation 302 

special powers of such officers, in contempt cases, etc 802 

assessors of Buffalo to return and file jury list for 808 

drawing of trial jurors for. . ^. 304 

notifying trial jurors for ; their fees 306 

additional Jurors, when ordered drawn, etc 806 

(See Superior City Courts.) 

Burial Place : 

exemption of, from execution. (See Exemption from Execution.) 



c. 

Calendar : 

of certain courts of record; court may order printed 19 

expense of printing, a county charge 20 

practice in New York city 794,796, 977 

arrangement of issues upon 978 

as to preference on. (See Preference.) 

Canada : 

open commission may issue to 896 

effect of j udgment of a court of. 956 

Case: 

settlement of\ by judge out of office, allowed 26 

in cause tried at certain circuits in New York, before whom settled 286 
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on appeal, or motion for new trial, when necessary ; how made and settled * 997 

when appeal, etc., may be heard without a 998 

required on appeal from order, made on motion for new trial on minutes 999 

preparation and settlement of, does not operate as stay of proceedings on Judgment, unless j 

order made 1006 

statement of exceptions in, does not prejudice motion for new trial 1006 

on submission of controversy without action 1279, 1280 

when required on appeal to court of appeals, etc. 1339 

Cause of Action : 

how stated and numbered in complaint 481-483 ^J 

what may be united in same complaint 484 

when deemed single 485, 486 

for unlawiVil arrest of lunatic, infant, etc. , arises when 6Mc 

on contract, may be attached 648 

one or more maybe stricken out, for disobeying order.for discovery... 806 

Cebtificate : 

of age, etc., of Judge of court of record to be filed 54 

of admission of attorney and counsellor 69 

to be used as evidence, form and requisites of. 967, 968, 959 

must be under seal, except in certain cases 968, 959 

by sheriff, of sale of real property under execution 1438, 1469 

by sheriff or officer, on redemption of real estate sold on execution. (See Redemption of Real 

Phopkrty Sold on Execution.) * 

of oflicer, etc. , when evidence. (See Documbntabt Evidence. ) 

Challenge : 

of Juror. (See Jury.) 

Chattel : 

limitation of action to recover 382, 888 

arrest in certain actions to recover, etc 650 

interpleader by order, in action to recover. 820 

place of trial of action as to distraining of 983 

Chief Judqe. (See Court of Appeals ; Superior City Courts.) 

Circuit Courts : 

are coui'ts of record 3 

seal kept by county clerk to be the seal of . . .-. 27 

appointment of times and places for holding 282 

several may sit at same .tin^e in New York 232 

publication of appointment 233 

governor may appoint extraordinary term of 234 

any Justice of suureme court may hold 235 

certain Judges ol other courts may be designated to hold, in New York 2»6 

failure of, governor how to prevent 237 

places for holding, within the several counties, regulated 238 

issues of fact and law in supreme court, to be tried in 976 

stenographers for. (See Supreme Court.) 

Cities : 

personal service of summons, in actions against 431 

charter, ordinances, etc., of, how proved 941 

Jury lists to be filed in clerks' ofilces of certain 1041 

(See also Corporation.) 

City Court of Brooklyn. (See Brooklyn, City Court of ; Superior City Courts.) 

City Court of Long Island City. (See Long-Island City, City Court of.) 

City Court of Yonkers. (See Yonkers, City Court of.) 

Civil Action. (See Action.) 

Claim OF Title : 

by third person, to property seized by sheriff, trial of. (See Sheriff's Jury.) 

to attached vessel 660-678 

to real property. (See Limitation of Action.) 

Clergyman : 

not to disclose confessions 888 

Clerk: 

of court of record, punishment of, for misconduct 14 

writs and process to be filed with, when retui*ned 23 

or deputy-clerk, etc., not to practice in his own court 61 

must act as guardian ad litem for infant when appointed 472 

bond or undertaking to be filed with 816 

of court, deputy, etc., oaths may be taken before 842 

to open commission returned by agent in certain cases 904, 906 

to endorse and file such returned commission 90S 

to open, endorse and file commission received by mail ; 907 

of court, public bod v, etc. , when certified copies of his records are evidence 088 

must search files, and certify transcripts 961 

must deliver papers, etc., when place of trial changed 988 

when to enter Judgment by default ; 1212 

amount of iudgment, how determined or assessed by, on default, etc 1218 

to keep judgment-book, etc 1286 

duty of, as to filing, endorsing, etc. , Judgment-roll 1237-1239 

of court of record, duties of, as to formation of Jury, verdict, etc. (See Jury Trial ; Trial.) 
for clerks of the several courts, see the titles of those courts. 

(See also Ck)UNTY Clerk.) 
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Commission : Section. 

to examine witness, on written interrogatories 887-892 

, on oral questions '...«. ' 893, 895 

open, when to issue 894, 895 

upon consent, when to issue 908 

from foreign court, to examine witness >... 915 

(See also Deposition. ) 

Commissioner of Jurors : 

for King8 county. (See Trial Jurors in Kings County.) 
for New- York. (See Trial J urors in New- York. ) 

' as to witnesses' oaths, etc. (See Bqard or (X)MMITTEE.) 

Common Law : 

of other state or country, how proved 942 

rules as to documentary evidence saved 962 

Common Pleas, Court of, for the Crir and County of New- York : 

is a court of record S 

proceedings before one judge of, may be continued before another 26 

attendants upon 93 

judge of, may issue warrant for witness before sheriff's jury ; may tax costs of trial 108, 109 

generaljtirisdiction of 263,264,265, 286 

* maty correct or discharge certain judgments 286 

may remit a fine or forfeited recognizance 286 

may entertain any special proceeding cognizable by a county court 286 

consists of six judges ; chief^judge » 287 

clerk may appoint special deputies and assistants ; their compensation. 288 

stenographers for ; appointment, duties, fees, etc 289, 290 

judges to appoint crier ; his compensation 291 

(See Superior City Courts.) - 

Complaint : 

copy of, when to be served with summons ; consequence of failure 419 

to be filed, on service of summons b^ publication 442 

is the first pleading on part of plaintiff ; 478 

when copy to be served on demand 479 

may be dismissed for failure to serve copy 480 

contents of 481 

when final and interlocutory judgment may be demanded in 482 

causes of action to be separately stated and numbered 483 

what causes of action may be joined in , 484 

cause of action, when deemed single 485, 486 

when alternative judgment may be demanded ' 486 

grounds of demurrer to 488 

certain objections deemed waived unless taken by answer or demurrer 499 

material allegations not denied, deemed true 522 

made after order of arrest granted, how regarded 558 

issuing of injunction, how regarded 608 

attachment issued, how regarded 638 

time fixed by court for supplemental, cannot be enlarged .". 784 

dismissal of, for disobedience to order for discovery 806 

for neglect to serve summons 821 

for neg^lect to proceed in action 822 

judgment for plaintiff not to exceed demand in 1207 

dismissal of, does not prevent new action, unless, etc 1209 

by default may be taken for amount claimed m verified 1213 

verification of. (See Verification.) 

(See also Pleading.) 

Compromise. (See Offer,) 

Concealment : 

of property attached, liability of person for 708 

Confession of Judgment. (See Judgment.) 

Consolidation of Actions : 

between same parties, in same court 817 

in different courts 818 

against joint and several debtors, by plaintiff 819 

Constables : 

not to practice as attorneys.! 62 

attending court of record, when to act as crier 92 

sheriff to notify, to attend court 97, 98, 242 

fine of, for non-attendance at court 99 

limitation of actions against 383, 385 

(See also Officer ; Sheriff.) 

Contempt : 

criminal, defined; courte of record may punish for, when 8 

punishment of * 9 

when punishable summarily 10 

person charged with, must be notified 10 

commitment for, must specify circumstances of offence 11 

{person panished for, may also be indicted 13 

>artie8, officers, etc., when punishable civilly for '. 14 

n certain cases, arrest, etc., as for, prohibited : 15 

Srisoner committed for, to be actually confined 167 

isobedience to order requiring return of inventory of attached property 681 

for deposit, delivery, etc., of property 718 
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Ck)NTBMPT— Cont<n««l. Sectiok. 

disobedience to provision forbidding new application for order or judgment refUsed 778 

to order requiring discovery, may be punished as 808 

arrest of witness in certain cases is r 863 

disobedience of subpoena served on witness is S6&, 874 

Continuance : 

by one Judge, of proceeding coipmenced before another, in court of record in New York 26 

of action, after transfer of interest 766 

alter death of sole party 757 

Contract : 

as to real property, county court has jurisdiction of action for performance of 840 

action for breach of, when to be brought within six years 882 

counterclaim in action on Ml 

attachment of property, in action for breach of. (See AttaCHsient of Pboperty.) 

Contribution : 

action for, between owners of real property after sale on execution 1481 

when part owner redeems Irom sale on execution 1482 

order of, by real property in such cases ; "1483 

how enforced by means of original judgment 1484 

lien of original fudgment, how preserved for such purpose 1485 

entry to be made on docket in such case , 1486 

controvbrst. (see submission of. controybrst.) ^ 

Convention ; 

of judges to make general rules of practice. (See General Rules of Practice.) 
of judges to appoint supreme court reporter. (See Supreme Court.) 

Conveyance : 

of real property by sheriff, court may order 718 

acknowledged, etc., and record thereof, is evidence 935 

certificate of acknowledgment mav be rebutted or disproved, when 986 

of real property in another state, how proved 946, 947 

on sheriff 's or referee's sale of real property, effect of ; what to state 1242, 1244 

CoprRiOHT : 

of statements of facts, and of head-notes in court of appeals reports 212 

Coroner : 

punishment of, for misconduct 14 

powers and duties of, in action, etc., where sheriff is apai*ty 172 

mandate how directed to, and how executed 173 

arrest of sheriff by 174 

duties and liabilities of, on arrest of sheriff. 175-177 

may prosecute or assign sherifl"s bond for jail liberties 178 

duties of, pn an ari'est, when sheriff is plaintiff 179, 180 

liability of, for escape 180, 181 

acting as sheriff, to obey rules as to outgoing sheriff. 189 

limitation of actions against 383, 885 

when execution to issue to, duties, etc., thereon 1862 

provisions as to redemption, etc. , on execution sales, when to apply to 1477 

proceeding to obtain conveyance in case of death, etc., of, after sale on execution 1478 

Corporation ; 

foreign, action against, maybe brought in superior city court. : 263 

domestic, when superior city court has jurisdiction of proceedings to sell property of, or to 

dissolve .' 263 

when deemed resident of city where superior city court located 264 

domestic religious ; jurisdiction, etc. , ot coun ty court over property of. 340 

when deemed resident within jurisdiction of county court 341 

moneyed; action on bills, etc., of, unlimited 393 

limitation of action against director or stockholder of 894 

personal service of summons on .481, 432 

verification of pleading by 526 

mode of service of injunction order upon 610 

damages sustained by, lYom injunction, how ascertained and recovered 624 

attachment of property of 686 

foreign, subscriptions and shares of stock may be attached .646 

interest in, may be attached 647 

officer to furnish certificate of defendant's interest to sheriff executing attachment 660 

ofllcer refusing certificate, etc., to be examined 651 

foreign, judgment against, when enforceable only against attached property 707 

preference of actions against , 791 

admission of member of. when evidence against 839 

Eroduction of books and papers of, how compelled 868 

ooks, etc., of, may be produced by subordinate officer of, when 869 

foreign, books of, are presumptive evidence, etc 929 

when copy of such books may oe read in evidence 930, 931 

seal of, how affixed 960 

action to dissolve, etc. , reference by consent not made, of course in 1012 

foreign, requisites on application for judgment against 1217 

municipal, security on appeal by, not required, except by order of coui*t ; form of security 

when required 1314 

Costs : 

interlocutory, arrest for non-payment of, when allowed 15 

judge not to be interested in, when 47-48 

and expenses of trial before sheriff 's jury, regulated 109 

county court to impose, on remitting fine, etc ', .' 352 

when imposed, on special application for judgment by default 419 

defendant served with notice, etc., when to pay 423 
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provisions as to, when party prosecutes, etc., as poor person 461-467 

guardian of infant defendant, when liable for ill 

on demurrer to complaint, when not allowed. 491 

allowance of, where part of plaintiff 's claim is admitted 511 

on exception to pleauing ' 547 

on striking out scandalous pleading 547 

on exoneration of bail, when imposed < 601 

of action to recover attached property, etc. , sheriff, when not liable for 677 

in such action may be awarded against plaintiff r.. 677 

effect of tender, on 733, 734 

effectofofferof judgment, on ^. 738, 739 

of motion, how collected .Y 779 

fees of referee to sujperintend discovery, added to 807 

on order for new tnalon account of failure to file decision 1010 

decision of court or referee's repoi*t on trial of issue of fact, must award or deny 1022 

may be inserted in blank left in judgment, when 1231 

on confession of judgment 1275 

whatj may be granted on submission of controversy without action 1281 

Counterclaim : 

founded on title to real property, etc., when effectual 366 

iniles of limitation apply to 866, 397 

grounds and requisites of demurrer to 493-496 

answer may set up 500 

defined 501 

rules respecting allowance of . , 502 

judgment in case of * 503, 504 

in action by and against executors, administrators, etc 505, 506 

Zi.. defendant may set up several legal and equitable /» 507 

' demand of judgment on 509 

demurrer to, where affirmative judgment demanded 510 

for less than plaintiff 's judgment upon 512 

reply allowed, to answer containing 514 

judgment oh failure to reply to 515 

several replies allowed to same 517 

verification applying only to 527 

one or more may be* stricken out, for disobeying order for discovery, 808 

ofl'er of judgment on. (See Offer.) 

County Clerk : * 

seal kept by, to be the seal of certain courts and of the county 27, 28 

in certain counties may appoint special deputy, to attend courts 89 

to attend general term of supreme court 242 

deputies, etc., oaths may be taken before 842 

certificate of, required to make transcript of justice's docket evidence '939 

must search files, and certify transcripts 961 

duties of, with respect to trial jurors. (See Trial Jurors.) 

powers of deputy as to drawing of trial jurors, etc 1061 

to keep judgment-book ; must enter ludgment 1236 

to keep docket-book ; must docket judgments, etc 1245-1272 

to file and enter on docket, assignment of judgment *...... 1270 

duties of, in filing of confession and entering judgment thereon 1275, 1276, 1278 

papers on submission of controversy without action, to be filed with 1288 

to Keep book, and to record designation of exeinpt homestead 1398 

to record certificate of sale of real property on execution 1439 

I when and how to file, enter, etc., satisfaction of judgment or movtgage, on redemption of real 

estate sold on execution 1463 

(See also Clerk ; Jujdoment.) 

County Court : 

is a court of record '. 2 

seal kept by county clerk to be the seat of. 27 

jurisdiction of 340 

domestic corporation^ when a resident, for purpose of jurisdiction 341 

provision in case of disability of county judge 342 

supreme court may remove action and change place of trial *343 

efilectof order of removal, filing, entry, etc., of papers; appeal ., 344 

stay of proceedings, for purpose of applying for such removal .* 345 

such removal not to impair process, etc « 346 

may send its process to any county, when 347 

when jurisdiction , etc. , co-extensive with that of supreme court 818 

fines, forfeited recognizances, etc. , when and how remitted 350-353 

who may make order in 354 

always open ; terms 355 

appointment of terms to be filed and published 856 

jurors for, how drawn and notified • 357 

stenographers for, in certain counties 858-361 

may appoint receiver in certain cases 713 

power of, as to transfer of money, etc., in court 748 

may order additional jurors drawn, proceedings thereupon 1068, 1059 

may order discharge of levy of execution , on appeal from judgment 1311 

appeal from. (See Supreme Court.) 

County Judge : 

may appoint temporary court house ^ 43 

may issue warrant for witness before sheriff 's jury, and tax costs thereof. 108, 109 

to perform duties of justice of supreme court at chambers 241 

may make order in superior city court, when 277 

has same powers as justice of supreme court, when 848, 849 
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may make order in coanty court of another coonty, when • 354 

to appoint termB of coont^ court 355 

may make order for subBtitnted service of snmmons, etc 435 

, service of summons by pubiication, etc 440 

may appoint guardian ad litem for infant pai-ty 472 

may grant order of arrest i 556 

injunction order 606 

warrant of attachment 638 

to control proceedings on attachment against property, when 643 

ex parte order, out of court, may be made by 772, 773 

order made by, by whom reviewed 774 

may order discharge of witness arrested 862 

may entertain application for deposition, when 872 

may grant order for commission, when 889 

may issue subpoBua for witness on deposition to be used without the State 915, 917 

to attend drawing of trial jurors 1044, 1046 

may order additional jurors to be drawn for term of county court or sessions 1056 

may orderjuror to attend term on particular day 1060 

(See also County Coubt.) 

COUNTT Tkeasuber : 

moneys in court, paid over to, etc 746 

powers of, in relation to such moneys 749 

transfer of securities for money in court, upon death of 760 

accounts of, as to moneys in court • 752 

to report annually to court, concerning court moneys 753 

Court of Apfeai^s : 

is a court of record .• • • • 2 

general rule or order of, to be published 18 

seal of, to remain the same 27 

governor may change place for holding 38, 39 

judge of, may decide cause, though he has not hetivd argument 46 

rules of, as to admission of attorneys, how changed, etc 57 

jurisdiction of 190, 191 

appeals from certain orders, heard as motions 192 

may make rules of practice, and for admission of attorneys 193 

Judgment or order of, to be remitted to court below 194 

Judgment absolute, when to be rendered, etc 194 

cause, where placed on calendar, in second and subsequent appeals 195 

times and places of holding terms 196 

court may oe held in any Building ; adjournments 197 

may appoint, etc., clerk, reporter and attendants 198 

clerk to take oath and execute bond 199 

office of, where kept 199 

to appoint a deputy and assistants ; their powers 200, 201 

is successor of clerk of former court 202 

custody of money, etc., by, regulated* 202-208 

action on undertaking, to stay execution on appeal to, when not to be brought 1309 . 

may limit amount of security on appeal in certain cases 1312 

papers to be transmitted to clerk of, on appeal 1315 

appeal to, maybe taken, in what cases 1324 

limitation of time for ^ 1325 

security to perfect 1326 

security to stay execution on '. ' 1327-1331 

it'om judgment or order of affirmance, security on 1332 

foregoing provisions not to apply to certain cases 1333 

two or more undertakings on, may be in same instrument 1334 

exception to sureties in undertaking on ; justification 1836 

from final judgment rendered after interlocutory judgment affirmed, or new trial 

denied, 1386, 1350 

what questions brought up for review on 1.S37 

reviewof questions of fact, on; presumption, etc 1337, 1338 

case, when required, on 1339 

reporter of. (See State Reporter.) 

COURT-HOUSE : 

where court of record is held, sale of liquors in, prohibited. 32, 33 

trial elsewhere than at, may be by stipulation, in non-jury causes 37 

when county Judge to appoint temporary 43 

Courts * 

referred to in this act 1-3 

jurisdiction and powers of, preserved 4 

sittings of, are public 5 

not to sit on Sunday, except, etc 6 

adjournment of, on Saturday, to be to what day 6 

writs, process, etc., of requisites of. 22 

seals of. (See also Seal.) 27-80 

adjournment of, in absence of Judge 84, 35, 36 

change of place for holding 38-43 

abatement not produced by failure or adjournment of 44 

judges not to practice in their own 49 

attendants on 93-98 

for special provisions relating to particular courts. (See the titles of those courts). 

Courts kot of Record : 

enumeration of 3 

limitation of action on judgment of 382 

attempt to bring action in, when deemed commencement of actk>n 400 
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Courts of Eecord : Section. 

enameration of. 2 

may issue sabpcenas and administer oaths 7. 

may msike new process and t'oi*ms of proceedings 7 

maypunishfor criminal contempt, wnen... 8 

officers and otiiers, tor misconduct, etc 14 

general rules of practice in, how made 17 

certain, may order calendars printed 19, 20 

teste, form and return of process in 22-24 

seals of, to continue the same 27 

rooms, ftiel, etc., for, how llirnished 31 

adjournment of ; drawing, etc., of jurors for adjourned term 34 

when'governor may change place for holding 38, 39 

whenjudges do. do. 40,42, 43 

trial in, when continued beyond term 45 

judge of, to file certificate of age, etc 64 

admission to practice in : 66-60 . 

sheriff to notii'y constables to attend 97 

action in, how commenced < 416 

officers of, when privileged fi-om arrest 666 

certain, may direct discovery of books and papers ,.< 803 

when and how many trial jurors to be drawn for., 1042 

powers of, over dockets of their judgments kept by county clerk 1269 

Cbier : 

of court, not to practice as attorney 62 

of. courts of record, how appointed 90 

sheriff or constable, when to act as 92 

of courts, to attend genera) term of supreme court 242; 

(See also tne titles of the several courts.) 

Crime : 

attorney guilty of, suspension or removal of. 67-69 

limitation of action, etc. , how affected by imprisonment for 376, 396, 1291 

conviction for does not exclude witness , 832 

Criminal Action : 

pleading not to be used as evidence in 623 

preferred to civil, on calendar 790 

pending without the State, depositions in, how taken 914-920 

Criminal Contempt. (See Contempt.) 

Damages: 

limitation of actions foY • •• 382^-384 

arrest in action for 649, 660 

sustained by injunction, how ascertained 617, 623, 624 

jury to assess, m actions for money 1183 

single, onlv, to be found by jury, except, etc ; 1184 

rate of, to be recovered in action ^ 1208. 

how ascertained, when judgment is by default, on application to the court ^ 1215 

offer to liquidate. (See Offer.) 

Death: 

or disability of officer in special proceeding 52, 63 

of attorney ; proceedings thereupon , 65 

of person entitled, or liable, etc. ; effect of, on limitation. (See Limitation of Action.) 

of party or parties, continuance of action after 767-760 

of plaintiff, court may order action abated after 761, 762 

of party, alter offer, verdict, etc.; entry of judgment 763, 764 

of defendant, before verdict, etc. , no judgment to be entered after ^ 765 

of public officer, etc., not to abate action Drought by him 766 

presumption of, in ceil^ain cases 841 

of justice of the peace, proof of proceedings in case of 940 

judgment against party atter, enect of, etc 1210 

on confession, not to be entered after ' 1276 

motion to set aside judgment, may be made after party's, when , 1284 

appeal, how taken after ; substitution of parties ; undertaking 1297-1299 

of party, pending an appeal, proceedings on 1298-1299 

of attorney, notice of appeal, now served in case of 1302 

. execution, how obtained after death of judgment creditor 1376 

judgment debtor 1879-1381 

of sheriff, how execution enforced after 1388 

homestead exemption from execution, how far continued after 1400-1403 

of sheriff, who may act in case of, in conveying real proi)erty sold on execution 1475 

of coroner, or person appointed to act as sheriff, after sale on execution ; conveyance, how 

obtained 1478 

of person in custody under execution, new execution against property may issue after 1493 

Debtors : 

service of summons upon 486, 438 

arrest of 650 

attachment of property of. 636 

Decision : 

of motion to vacate, etc., provisional remedy, how soon required 720 

of court, on trial, when increased damages are allowed 1020 

of demurrer 1021 

of issue of fact , 1022 

judgment upon, after trial of issue of fact. (See also Judgment.) 1228 
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Decbbe. (See Judgment.) 

Deed. (See Conyetance.) 

Default : Sbctiow. 

Jadgment by. (See Judgment ; Motion.) 

relief from consequences of llailare to plead, etc 783 

Depeots * 

in process, pleadings, etc. » when disregarded 721-723 

Defence * 

in action on bond for jail liberties. (See Bond for Jail LiBEftTiES.) 
of sheriir. in action fer escape. (See Escape.) 

roles of limitation apply to 366, 897 

inaction where summons served by publication, etc 445 

statement of, in pleading. (See Pljsading.) 

sham, stricken out on motion 638 

in action against bail 699 

Defendant : 

appearance by, when and how made 421 

how designated in summons, when person and name unknown 461 

severally liable, action against 454r456 

jointly liable, action against 457 

infant, must appear by guardian ad litem 471 

only pleading of ,.is demurrer or answer « 487 

arrest of, in an action, when allowed , 6^-666 

bringing on cause for trial, must furnish copies of papers, when 981 

may demand that place of trial be changed to proper county 986 

judgment may be rendered against one, and action proceed against others 1205 

Definitions : 

of criminal contempt 8 

general rules of practice *. 17 

trustee of express trust 449 

property, as used in provisions relating to receiver 713 

order 767 

motion 768 

Seneral and special verdict 1186 

nal judgment I'iOO 

interlocutory judgment 1201 

Delivebt : 

of money or property to party .' 717, 718 

(See Deposit.) 

Demand of Judgment : 

complaint must contain 481 

when complaint may demand interlocutory and final judgment 482 

must demand final judgment only 482 

for money, must state amount 482 

for inconsistent kinds of relief, a ground of demurrer 488, 495 

(See also Complaint ; Judgment.) 

Demurbeb : 

in Buffalo superior court ; where tried » 297 

service of copy of, is an appearance 421 

must be subscribed by attorney .- 421 

to be served before expiration of time for appearance, when 422 

or answer^ the only pleading of defendant 487 

to complamt, grounds of. 488 

lor insufficiency and inconsistency restricted 489 

must distinctly specify objections ^o 

grounds of obiection, how stated in 480 

rule, if too many grounds or o bjection stated 491 

judgment for def^dant, without costs, in such case 491 

to part, and answer to part, of complaint 492 

to reply, when allowed i 493 

to counterclaim, etc., in answer, for insufficiency 494 

demanding affirmative judgment 495 

requisites of. 496 

pleading over, or amendment, after decision of. ......' 497 

division of action after, when ordered 497 

objections may be taken by answer, instead of, when «.... 498 

when waived, unless taken by answer or 499 

to partial defence 508 

to counterclaim demanding affirmative judgment 510 

need net be verified * 523 

to pleading, etc. , as frivolous ; 587 

to amended pleading, effect of failure to serve 643 

issue of law arises only on 964 

where triable 990 

(See also Issue of Law.) 

Denial. (See Answer; Replt.) 

Departments : 

judicial. (See Supbeme Court.) 219 

Deposit : 

by sheriff, of proceeds of property attached , 675 

on obtaining mlunction. (See Injunction.) 

of money, etc., in court, or delivery to party; ceurtmay oi-der * 717 

disobedience to such order, punished as contempt 718 

340 



INDEX. 

DsposiTz-'ConMnKeei. Section. 

courtmay order sheriff to make such deposit or delivery 718 

in lieu of bail. (See Bail.) 

in lieu of undertaking, on appeal. (See Undebtakino.) 

Deposition taken, and fob use within the State : 

of a party before trial of action. . . , • 870 

of a person, not a party to action pending, or about to be brought 871 

application for ; contents of affidavit 872 

order for examination ; contents of; service of, etc .' 878, 876 

subpoena for person to be examined, may be issued 874 

when and where taken 877 

application to vacate order, how made, etc 878 

proceedings on such application ; new order 876 

by consent j^ 879 

manner of taking and returning 880 

when to be read m evidence 881, 882 

effect of ; objections to, at trial 883 

original affidavits are presumptive evidence of facts therein alleged, etc 884 

to be used on motion, how taken, etc 885 

place where witness may be compelled to attend 886 

Deposition taken within the State, fob use elsewhebe : 

in what cases may be taken 914 

how taken ; subpoena to witness where commission has issued 915 

contents of subpoena, where commission issued 916 

subpoena when no commission is issued « , 917 

J ustice of the peace may take, when 918 

taking and returning # 919 

penalty for not obeying such subpoena 920 

Deposition taken without the State : 

in what cases commission, with written interrogatories, may issue 897, 888 

application for order that such commission issue 889, 890 

interrogatories, how settled 891 

to h6 annexed to commission ; directions for return 892 

when commission may issue, to examine on oral questions 893 

open commission, or order without commission, granted 894 

last two sections not applicable where adverse party is infant, lunatic, etc ■>. 896 

notice of examination on oral questions 896 

form of open commission 897 

order to take depositions 898 

before whom such order may be executed 899 

mode of examination, on oral questions 900 

commission, or order, how executed and returned 901-906 

returned papers to be endorsed and filed 906, 907 

commission, or order, may issue by consent 908 

papers on file, to be open to inspection 909 

when suppressed 910 

is evidence 911 

when interrogatories may be in foreign language , 9]2 

letters rogatory may issue, with written inten*ogatorie8 91$ 

Descent Cast: 

rights no t to be affected by 374 

Designation: 

by a resident, of person on whom summons may be served 430 

by foreign corporation, of person on whom summons may be served 482 

of referee, in action for divorce, etc IO12 

of general term iustices. (See Supbeme Coubt.) 
of temporary jail. (See Jail. ) 

Dibectob: • 

of money corporation or banking association, limitation of action against. 894 

Disability: 

of Jud^e who is a party, or interested, etc 48 

justice of the peace on certain appeals to court of sessions 48 

officer before whom special proceeding is pending, proceedings on 62, 63 

attorney; proceedings thereupon ; appointment of new attorney 66 

general term Justice ; in supreme court 229, 281 

Judges of superior city court, removal to supreme court in case of. ' 273 

county judge, who to act in case of 342 

removal of action in case of. 342 

effect of, on limitation of action. (See Limitation of Action.) 

time to move to vacate judgment 1291 

(See also Death.) 

Dischaboe : 

of person imprisoned for non-payment of line for criminal contempt 9 

(See Contempt.) 

firom arrest, upon bail or deposit. (See Bail.) 

of debtor in custody on execution against the person, how creditor may require ; effect of.. 1494, 1496 

A*om arrest, of privileged person. (See Abbest.) 

of witness arrested. (See witness.) 

of attachment. (See Attachment of Pbopebtt.) 

Dibcoteby: 

of judgment debtor's property, action for, may be brought in superior city court 263 

of Dooks, etc., certain courts may order 803 

general rules to prescribe cases for 804 

petition and order for 806 
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Disco vBBT—Con«nt««l. I Section. 

order for, wheu and by whom vacated 806 

proceedings on return of order for 807 

penalty for disobedience of order 808 

effect of books and papers, as evidence, when produced 809 

District- Attobne y : 

partner of, or person who has been, not to defend certain prosecutions 78-ijO 

to be notified of application to remit fine, etc 352 

may bring action tor penalty, etc . , given to prosecutor 387 

limitation of such action 387 

District Courts of the City of New- York: 

are courts not of record .' 3 

appeal to court of appeals, in action commenced in 191 

Divorce, Action for : 

service of summons by publication, etc 438 

evidence of husband or wife 831 

reference by consent not made of coui'se 1012 

referee to whom all parties object may be appointed • 1024 

Judgment, how rendered 1229 

Docket of Judgment: 

when evidence. (See Documentary Evidence.) 

(See also County Clerk ; Judgment.) 

Documentary Evidence : 

certain oittcial certificates evidence 921 

certificate, etc., of officer on file, when evidence 922 

notary's certificate of protest is presumptive evidence, etc 923 

protest and memorandum, when evidence 924 

proof of presentment or protest in foreign state or country, how made 925 

affida,vitof printer, etc., presumptive evidence, etc .- 926 

of service of notice is presumptive evidence, when .' 227 

marriage certificate or record is presumptive evidence 928 

books of foreign corporation are presumptive evidence « 929 

when copy thereof may be read in evidence, etc 930, 931 

statutes and legislative proceedings, how proved 932 

copies of records and papers in certain offices are presumptive evidence 933; 934 

conveyance acknowledged, etc., is evidence 935 

record of acknowledged conveyance or transcript thereof, evidence 935 

certificate of acknowledgment not conclusive, may be rebutted, etc 936 

what instruments ma3r be made evidence by acknowledgment 937 

when docket-book of justice, or transciipt thereof, is evidence 938, 939 

other proof of proceedings before justice of the peace 940 

charter, ordinance, etc. , of cities and villages, how proved 941 

statute, etc. , of other state or foreign country, how proved 942 

common law of other state or foreign country, how proved 942 

records, etc., of United States courts, how proved 943 

of department of United States government, how proved 954 

when record of bill of sale, etc., of vessel, is evidence 945 

conveyance of land without the State, when evidence 946 

exemplification of record of conveyance recorded in other state, etc., is presumptive evidence. 947 

docket, judgment, etc., of justice of the peace of adjoining state, how proved, etc 948-951 

record and judicial proceedings of foreign country, how proved 952, 958 

efliect of such record or judicial proceeding not declared 954, 965 

efliect of judgment of Canadian court. , 955 

documents, etc., of foreign countrv, how authenticated 956 

general form of certificates to copies, etc 957 

such certificates must be under seal, except, etc •••• 968, 959 

certain officers must search and certify upon request 961 

foregoing provisions not to prevent proof according to common-law rules, etc 962 

Dower, Action for : 

when may be brought in superior city court 263 

countv court has jurisdiction 340 

stay by injunction 616 

preferred on calendar 791 

triable by jury 968 

place of trial 982 

Drunkard, Habitual. (See Idiots, Lunatics, etc.) 

Dutchess County : 

crier for courts of record in 91 

jail liberties for '. ; 145 

stenographer for supreme court, county court, *etc., in 256, 257 

E. 

Ejectment, Action of : 

stay by injunction 616 

interpleader by order, in 820 

triable by jury..... 968 

place of trial 982 

judgment enforced by execution 1240 

Embracery : 

penalty for 1194 

Enforcement of Judgment: 

mode of 1240, 1241 
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Ehib County : Section. 

jail liberties for 146 

sheriff to attend Buffalo superior court 302 

Ebrob : 

' in fact, vacating judgment for 1282-1291 

(See Appeal ; Case ; Exception ; Trial.) 

Escape : 

of prisoner going to, etc. , or returning from hospital ; re-arrest, etc 127 

what is, and effect thereof. 155 

sheriff liableto action for 158 

penalty for connivance of sheriff, etc., at 159 

judgment against sheriff for, eridence against sureties 161 

damages in action for, by assignee of bond 167 

stav of proceedings in action 170 

defence of sheriff, in action for 171 

of sheriff, coroner liable for 177 

of prisoner in action by sheriff ; coroner's liability for 179, 181 

limitation of action against officer for. 385 

of defendant alter arrest, sheriff is liable for 687 

new execution against person or propoi*ty may issue after 1492 

Evidence: 

in criminal action, pleading not to be used as 523 

admission of member of corporation, when admissible against corporation 839 

of consideration, how lYir seal is, ujion executory Instrument 840 

coihmon or unwritten law of foreign country or of other state, etc., how proved 942 

(See also Deposition ; Documentary Evidence ; Oaths and Affirmations ; Witness.) 

Exception: 

settlement of, by judge out of office, allowed 25 

in causes tried at certain circuits in New- York, before whom settled 236 

to pleading, for irrelevancy, indeffniteness, etc. ; proceedings thereupon 545->547 

what decisions may be excepted to 992 

refusal of court or referee to make finding, may be excepted to 993 

when and how taken after trial by court or referee , 994 

during trial and to charge of judge, how and when taken 995 

ruling excepted to ; how reviewed 996 

to be stateain case on appeal, or on motion for new trial » 997 

when may be ordered heard in first instance at general term 1000 

motion for new trial on, at general term, alter interlocutory j udgment 1001 

does not operate as stay of proceedings on judgment, unless prder made 1006 

not to prejudice motion for new trial / , 1006 

(See also Case ; Trial.) 

Execution: ' 

on judgment on counterclaim, against executors, etc. , when allowed 606 

when necessary, before action against bail 197 

when judgment may be enforced by 1240 

return of, oy sheriff, satisfied or unsatisfied, etc 1264, ]266 

sheriff to endorse return on, and to deliver copy thereof, on payment of 1266 

on judgment for money, certain provisions applied to 1272 

on confession of judgment, when whole amount not due 1277 

to whom directed : provision where sheriff is party 1362 

time of receipt to oe endorsed on , 1368 

the different kinds of ; is process 1364 

to what counties la&v issue. 1366 

general requisites of. 1366 

requisites of, when issued out of court other than that where judgment rendered 1367 

for collection of money, etc 1368 

for delivery of propertjr 1073 

when judgment for delivery of property and payment of money 1373 

separate, may issue where separate sums awarded ^,. 1374 

may issue of course within five years, etc. 1376 

after death of judgment creditor, court may allow, etc. , within five years 1376 

how may be issued after lapse of five years I377 

notice of application for, after five years 1378 

how enforced when sheriff dies or is disqualified 13d8 

trom N. Y. marine court, issuing, direction, and execution of. (See Marine Couijt of the 
City of New- York.) 

(See Execution Against Property ; Execution Against the Person.) 

Execution Against Property : 

return of, partly satisfied ; effect of, on presumption of payment of judgment 377 

to issue alter expiration of his term, to sheriff levying attachment : 706 

or to person designated to complete unfinished business of such sheriff 706 

in cases where attachment has issued, how collected 708 

collectible solelv out of personal property, issuable for costs of motion 779 

may issue to collect fines of jurors in New- York III7 

in Kings county 1156 

how levied on real property, after ten years from date of judgment 1262 

when court may order levy of, discharge on appeal 1311 

when to specify time of docketing judgment 1369 

how sheriff required to collect 1369 

requisites of, where attachment has issued 1870 

against executor, etc., requisites of. 137I 

of deceased judgment debtor, leave to issue necessary ; how obtained 1379-1881 

of surviving judgment debtors may issue, notice thereupon 13S8 

sales on, etc., to be made at auction, and in day time 1384 

penalty for taking down, etc., notice of sale ■ I886 
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Execution Against Property— Cofi«nt*«d. Section". 

validity of sale on, not affected by sheriff 's omission to give notice, etc 1386 

sheriff not to purchase at sale on 1387 

personsU property bound by 1406 

order of preterence, where two or more. ...... 1406 

where both executions and attachments issued 1407 

when issued out of court not of record, and levied 1406 

title of bon4 flde purchaser before levy, not affected by 1409 

current money must be levied upon and paid over 1410 

biUs, bonds, etc., must be leviea upon and sold 1411 

interest of bailor in goods pledged may be sold on ^ 1412 

when partners may apply for release of goods, levied upon 1413 

notice of application may be required ; undertaking to oe given 605, 696, 1414 

provision when attachment also levied on such property 1415 

when such undertaking enures to benefit of other creditors 1416 

how partner's interest sold ; rights of purchaser 1417 

third person's claim of title to property levied on, to be tried 1418 

proceedings if claimant succeeds 1419 

action against officer for levv, etc., indemnitors how substituted as defendants 1421-1427 

on original Judgment, may be issued and used to enforce contribution after sale on. (See Con- 
tribution.) 
property exempt from. (See Exemption from Execution.) 
sales of propei-ty on. (See Sale under Execution. ) 

redemption alter sale on. (See Redemption of Real Property sold on Execution.) 
in cases where execution issues against the person. (See Execution against the Person.) 

EXECL^ION against THE PERSON : 

custody of prisoner arrested on 110 

prisoner arrested on, entitled to jail liberties 149 

requisites of 1372 

in what cases may be issued 1487 

when may be issued against a woman 1488 

when execution against propertv must be first issued 1489 

and against property not to ue simultaneous 1490 

other executions against person or property cannot be issued while defendant In custody on, 

except, etc 1491 

new execution may issue after escape 1492 

against property may issue after death of person in custody on 1493 

creditor may discharge debtor in custody on : effect of such discharge 1494 

new execution not to l>e enforced against real property sold, in certain cases 1496 

Executors and Administrators : ' 

actions by and against, limitation of 888, 890-392 

may sue without Joining person interested 449 

counterclaims in actions oy and against 606, 606 

cannot he ai'rested, except for personal act 666 

preference of actions by and against 791 

security upon appeal by, may be dispensed with 1312 

execution against property in hands of, etc., what to require 1371 

of deceased judgment creditor, how to obtain execution within five years 1376 

what evidence to ftirnish on redemption of real property sold on execution 1464-1466 

conveyance by sheriff to, when person entitled thereto is dead 1473 

from service as trial juror. (See also Trial Jurors.) 1029, 1030 

in New York 1081 

in Kings county -. 1127 

of person from arrest while obeying subpcena or order. (See Witness.) 

Exemption from Execution : 

certain special, not affected by general provisions concerning 1389 

of certain personal property owned by householder 1390, 1391 

certain property not exempt from execution on certain judgments 1391 

widow and married woman, when entitled to 1392 

of military pay, bounty, etc. j arms, equipments, etc 1393 

of right of action, etc.. for seizure, etc., or exempt property 1394 

of land desi^ated as burying ground 1395 

mode of designating burying ground for 1396 

of homestead, to what extent, etc 13t»7 

how to be designated, etc 1398 

of married woman, when, etc 1399 

when to continue after owner's death 1400 

not affected by temporary suspension of Vesidence 1401 

if value exceeds 81,000, lien of judgment attaches to surplus 1402 

how proceeds marshalled aft»r sale in such case 1403 

of real property, how cancelled 1404 

Exoneration. (See Bail; Bond for Jail Liberties.) 

Extension op Time. (See Time.) 

Extra Allow a|tce : 

where trial is by the court, decision must fix amount of ..•.. 1022 

F. 

Failure of Title. (See Sale under Execution.) 

Fees : 

judge, when' forbidden to take 61 

of stenographer, how paid 86 86 88 
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Fees— Coittttntted. Section. 

of officers attending supreme conrt general term, bow paid 248 

of supreme court stenographers in first district 251-263 

of superior city court stenographers in New York 289 

of clerk of superior court of Bulfolo 288 

of stenographer of Buffalo superior court, how paid in certain cases .■ . . . 800 

clerkofcity court of Brooklyn may charge.'. 810 

^ K. T. marine court to account for and pay over 831 

officers of N. T. marine court not to receive 836 

of marshal, for executing mandate of K. T. marine courts 889 

party prosecuting, etc., as poor person, not liable for 461 

of referee appointed to superintend discovery, etc 807 

referee iftiling to report, not entitled to 1019 

Judge when not entitled to, as referee 1024 

FXIOITBD ISflUBS : * 

abolished, and order for trial substituted 823 

Felony : 

commissioner of jurors for Kings county, corruptly omitting name, etc., guilty of. 1158 

Fictitious Bail ob Subett. (See Bail.) 

Fine : 

for criminal contempt 9 

court of common pleas may remit, in New York 286 

county court may remit, and may discharge from imprisonment for non>payment of. 850-368 

arrest in action for 549 

Fines, Penalties and Foefeitubes : 

person, not an attorney, practicing in N. Y. in Kings county 64 

Judge permitting such person to practice 64 

attorney forfeits treble damages for deceit, etc 70, 71 

$50 for lending name 73 

constable failing to attend court, when notified 99 

sheriff neglecting to execute mandate in special proceeding 108 

illegal sale of liquors in jail 130 

connivance by sheriff at escape of prisoner 158 

(See Fine.) 

Fibst Judicial Distbiot. (See New Yobk.) 

FOBECLOSUBE, ACTION FOB : 

when it may be brought in superior city court 268 

county court has j urisdiction of. 840 

guardian for non-resident infknt defendant 478 

place of trial 982 

FOBEIGN COUNTBT : 

open commission not to issue to, except Canada y 895 

depositions to be used in suit, etc. , pending in, how taken 914-920 

statute law and common law of, how proved 942 

records, and judicial proceedings of courts of, howproved IM^, 968 

effect of such record or judicial proceeding not declared 954 

effect of judgment of Canadian court 966 

copy of record or document in public ofilce of, how authenticated 956 

FOBFBITUBE, ACTION FOB ! 

limitation 888, 884, 887, 894 

place of trial 988 

Fbaud: 

limitation of action for relief on ground of. 882 

defendant, when not excused from verifying answer to charge of. 529 

arrest in action for 649 

in contracting debt, ground of arrest in action 660 

undertaking, etc. , when dispensed with, on injunction applied for on ground of. 619 

Fbivolous Pleading: 

trial and judgment upon » 687 

Genebal Rules of Pbactioe : 

definition of 17 

must be published 18 

may regulate payment of money into court ; its investment, etc 744, 746 

to prescribe cases for discovery and inspection of books, etc 804 

to prescribe at what terms issues shall be tried » 976 

g reparation and settlement of case and exceptions, when to be regulated by 997 

> regulate appeals in special proceedings 1361 

to prescribe maimer of giving notice of application for execution against property of deceased 

judgment debtor , « 1881 

* (See BULES.) 

Gbnbbal Sessions : 

court of, in New York, is a court of record 2 

Qenebal Tebm Justices. '(See Supbeme Coubt.) 

Genebal Tebhs : 

of cei*tain courts may order papers destroyed 21 

of courts of record, adjournment of : proceedings thereupon...." 84 

of superior city court, by whom held, etc .• 281, 296 

(See Supbeme Coubt.) 

[23] ■ 845 
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QcvmsoKon : Sscnoir. 

nuy, in certain caMSyCluuigepUuse for holding eooilB of BSSOTtf 38, 30 

Bwr order out military to aid sberiiT. 107 

to designate general term jnattces of sapeaMr eonrt ; reTocation, etc. 219-223 

may appoint eztraordinaiTtcKBi* of eoortfl 234 

jndgM of eertain coorts to hold circaits, eic., in New York. 236 

jnstices toholdconrt, to prevent fiulore 237 

may nispend justice of H. T. marine court 321 

6uABi>iAjr AD Litem : 

special, for defendant who is an in£snt, a lunatic, drunkard, etc 428 

for infant plaintiff or defendant. (See Ixfaxt.) 

GVABDiAjr, Qexmbal: 

of infisnt, when to have notice of application for appointment of guardian ad litem i79, 471 

appointed guardian ad litem, when to give ad<iitioiial security 476 

or special, money, etc., in court, when transferred to 478 

powersol, in relation to such moneys, etc 748 

H. 

Habitual Dbuvkakd. (See Idiots, Lunatics, btc.) 

HXBXIMXB COUBTT : 

Jail liberties for 146 

Holiday : 

legal, when excluded in computing time 788 

HOMBSTBAD .' 

exemption ot, from execution. (See Exemption fbomiExbcution.) 

Hudson : 

mayor's court of. (See Matob's Coubt.) 

wardsofcity of, considered towns in regard to Jury Usts 1041 

Husband and Wifb : 

when may be witnesses for or against each other... 828 

of party cannot be examined as witness in certain cases 830 

may not be witnesses for or against each other in certain cases 831 

I. 

Idiots, Lunatics, btc. : 

superior city court has care of person and property of 268 

coun ty court has care of person and property of. «... 340 

effect of insanity on limitation of action. (See Limitation of Action.) 

service of summons on '. 426-429 

appointment of special guardian ad litem for, when detendant 428 

cannot be arrested in an action 564 

open commission, etc., cannot issue where adverse party is ; 895 

time of lunacy not considered part of the time limited for certain motions to set aside Judgment, 1291 

Impeachments, Coubt fob the Tbial of : 

is a court of record 2 

not governed by general rules of practice 17 

IMPBISONMENT : 

for criminal contempt 9 

non-payment of Interlocutorv costs, when allowed 16 

non-payment of money adjudged due on contract, etc. , forbidden 16 

effect of, onlimitationof action for real property 376 

certain actions 892, 396 

time of, not considered part of time limited for certain motions to set aside judgment 1^1 

INDICTMBNT : 

for offence, not barred by punishment for contempt 18 

Infant * 

sale, etc. , of property of, superior city court has jurisdiction of proceedings for 263 

county court nas junsdiction of proceedings to sell property of 340 

effect of infancy on limitation of actions. (See Limitation of Action.) 

defendant, service of summons upon 426-428 

right o^ to bring action 468 

Slaintiix, appointment of guardian for 469, 470 

efendant, must appear by guardian; appointment, etc 471, 472 

non-resident defendant, guardian for 473 

Sarty, guardian for, must give security , 474-476 

efenaant, guardian for, when liable for costs 477 

under fourteen, cannot be arrested in an action 664 

maybe examined bv court to ascertain capacity as witness 850 

open commission, etc., cannot issue where adverse party is 896 

reference by consent not made of course where defendant is ^ ' 1012 

cannot be trial juror 1027, 1079, 1126 

Judgment against, not to be taken until 20 days after guardian appointed 1218 

Injunction : . 

against suing, etc. ; effect of, on limitation of action 406 

writ of, abolished, and order substituted 602 

where plaintiff 's right to, depends on nature of action 603 

depends on extrinsic facts 604 

restraining State oflLcers, restrictions on 606 

such injunction only granted by supreme court, at general term, and on notice 605 
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tsjxrscTiov— Continued. Section. 

by whom order granted, in other cases 606 

proof necessary to ])rocare f 607 

at what stage of action granted 608 

notice of application lor, when required 609 

deiendant may be enjoined, pending an application for 609 

order must recite grounds ; service thereof. 610 

security on staying proceedings in certain actions, befora trial 611 

after trial 612 

to stay proceedings on money judgment, granted only on undertaking and payment into court, 613 

disposition of sucn m oney 614 

undertaking cancelled, etc. , on decision ageUnst party obtaining 615 

after verdict, etc., in ejectment or dower, undertaking upon 616 

damages on vacating, in such casd, include waste 617 

undertaking in lieu of deposi t, on granting 618 

both undertakings may be contained in same instrument 618 

in certain cases deposit and undertaking dispensed with 619 

undertaking I'equired in all cases, except where otherwise prescribed 620 

special cases excepted from above pro visions ■ 621 

deflqition of " flnal decision " against party obtaining. 622 

undertaking upon, when deemed forfi^ited 622 

damages by reason of, how ascertained 623 

sustained by third person, by reason of 624 

action on undertaking given on obtaining 625 

application to vacate or modil'y, without notice 626 

upon notice 627 

when prior motion to vacate, etc., not to prejudice subsequent application 628 

new undertaking may be required upon application to vacate, etc 629 

motion relating to, effect of verified answer on 630 

merits of action, when litigated on 631, 63.2 

extrinsic facts to be decided on 633 

proofs upon questions of fact on ', 634 

arrest and attachment, when not granted together 719 

application to obtain, vacate, etc., how soon decided 720 

time of stay by, is not a part of ten years to which lien of judgment is limited. 1255 

cannot be granted in controversy submitted , 1281 

time of stay by, etc., is not part of time limited for issue of execution ; 1381 

Injury : 

to person or property; arrest in action for 649 

wiuul, woman may be arrested in action for 653 

INQUIBY, Writ op. (See Writ.) 

Inquisition. (See Sheriff's Jury.) 

Inspection: 

of books and papers. (See Discovery.) 

Interest * 

in action, etc., disqualifies judge /. 46 

does not disqualify witness 828 

judgment to bear 12ii 

to be computed and inserted in judgment 1235 

Interlocutory Judgment. (See Judgment.) 

Interpleader : 

by order, in certain cases »«., §20 

Interpreter * 

of N. Y. marine court. (See Marine Court of the City of New York.) 

of courts of record in Kings county 94 

Interrogatories : 

for examination of witness. (See Deposition.) 

Inventory * 

on attachment. (See Attachment of Property.) 

Issue of Fact : 

how it arises 964 

must be tried, unless, etc 965 

issue of law and, arising in same action, how disposed of 966, 967 

must be tried by a jury, when 968 

must be tried by the court, when 969 

when trial by jury, of specific questions of fact, must and may be ordered 970, 971 

not embraced in such order, how tried 972 

when trial of, by jury, may be ordered where complaint demands alternative judgments, etc.. . . 973 

foregoing provisions apphed to counterclaim, when 974 

at what terms to be tried - 976 

order of, on calendar 978 

issue of law has preference over, when no jury in attendance 979 

decision of court, or report of referee on trial of. 1022 

and of law arising in one action; court may order severance, etc 12-20 

j udgment on 1221-1223 

Issue of Law : 

arises only on demurrer 964 

must be tried, unless, etc 965 

and of fact arising in same action, how disposed of. 966, 967 

must be tried by the court 969 

at term held by one judge only, except, etc 976 

order of, on calendar 978 

preference of, over issues of £Etct, when no jury in attendance 979 
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IssuB OF JjJLW—CotUinutd, Sbgtion. 

may be tried, in what county 990 

decision of court or referee on trial of * a 10-21 

and of l^t arising in one action ; court may order seyerance, etc 1220 

judgment on 1221-1223 

final Judgment after interlocutory judgment on 1222, 1223 

(See also Demdbbub.) 
Issues : 

feigned, abolished, and order substituted 823 

presented by the pleadings, arise when ; kinds of v 963 

when need not be tried 975 

how arraigned on calendar 978 

how brought to trial 980 

(See Issue of Fact; Issue of Law.) 

J. 

Jail: 

custody of civil prisoners in. (See Pbisoxeb.) 

prisoner may be conveyed to, through another county 118, 119 

ror civil prisoners in New York, to remain the same 120 

in other counties to remain the same until changed 121 

sheriff may use either of several jails 122 

civil and criminal prisoners to be kept separate 12S 

male and female prisoners to be kept separate 124 

physician; how appointed, etc 196 

removal of sick pnsoners to hospital, from 127 

sale and use of liquors in, regulated 128-130 

service of papers on prisoner in 131, 132 

prisoner committed by U. S. courts, received into 133 

change of, when unsafe, destroyed, etc 186-144 

provisions as to jail liberties in case of such change 138-140, 142 

revocation of such change, and its effects 186, 141-144 

removal of prisoners in case of fire 143 

liberties of. (See Jail Libbbties.) 

place of sheriff's imprisonment deemed a » 176 

and prisoners, to be delivered to new sheriff 184 

such delivery, how enforced 188 

Jail Libbbties : 

in case^ of temporary change of jail 138-140, 142 

in the several counties, what are 145, 146 

how laid out 147 

copy of designation of, £0 be kept posted in jail 148 

who are entitled to 148 

bond for. (See Bond fob Jail Libebtibs.) 

departure Arom, is an escape 165 

prisoner for contempt or misconduct not entitled to 157 

escape from, sheriff^s liability for ^ 158, 159 

JOINDEB : 

of plaintiff with sheriff, in action to recover attached property, etc 677, 679 

(See also Attachment of Pbopebty.) 
of parties. (See Pabty.) 
of causes of action. (See Cause of Action.) 

Joint-Dbbtobs : 

jurisdiction of superior city courts as to 966 

consolidation of actions against 819 

confession of judgment, by, how enforced ; when not a bar to action 1278 

Joint-Stock Association : 

when deemed within jurisdiction of superior city court 263, 964 

countyconrt » 341 

Judge : 

of inferior court may be punished for misconduct 14 

convention of judges to make general rules of practice 17 

vacancy or change in office of, or re-election, etc., not to produce discontinuanse 25 

out of office may settle case, etc., or make return 25 

may in certain cases change place of holding courts 40, 41, 43 

not to sit where a party, or interested, etc 46 

not to decide where he has not heard argument, except, etc 46 

not to be interested in costs of action, etc.. in his court, etc ^ 47, 49 

in general, not disqualified by residing in locality interested 48 

not to practice in ceitain cases 49, 50 

partner or clerk of, not to practice in certain cases 49, 50 

not to take fees in certain cases i... 51 

disabilit^v- of, in special proceedings ; 52, 53 

not to take fees 51 

ofcourtofrecord, to file certificate of age, etc 54 

violating law afl to attorneys, in New York and Kings counties, guilty of misdemeanor 64 

must subscribe order of arrest 561 

must subscribe warrant of attachment 641 

granting warrant of attachment controls subsequent warrants, except, etc 689, 700 

oaths ma^ be taken before 842 

subpoena in certain cases before, how issued and served 864 

to open returned commission in certain cases 904, 906 

to endorse and file returned commission 906 

cannot be referee, in action in his own court, except by consent 1024 
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Judgment : Section. 

for money on contract, disobedience to, not punishable by arrest or imprisonment. 16 

final, appeal to court of appeals, from •• 190, 191 

interiocatory, review of, by court of appeals 190, 191 

county court has iurisdiction of action upon 340 

of court of record, presumption of payment of 37(Mt78 

decree of surrogate's court of the State, when presumed paid 376-878 

or decree of court not of record, limitation of action on 382 

reversal of, on appeal, effect on limitation of action 406 

by default, when special application to be made for 419 

where summons served by publication, etc., defence allowed after 445 

may be taken against one or more defendants severally liable 466 

alternative, when complaint may demand 486 

for defendant, on demurrer, without costs 491 

in case of counterclaim. (See Countbbclaim.) 

demand of, in pleading. (See Answer ; Complaint ; Codntbbclaim.) 

for plaintiff, on admission of part of his claim 611 

for excess over counterclaim 612 

controversy between defendants not to delay 621 

of court of inferior Jurisdiction, how pleaded 682 

how satisfied after deposit in lieu of bail ^ . . 686 

when enforced only against attached property 707 

where attachment has issued, satisfaction of. 708 

defects cured by 721 

obtained by mistake, etc., relief Arom 724 

roll; memorandum of tender and acceptance to be annexed to 734 

agamst defendant, offer to allow ^ 738 

on offer by plaintiff 739 

when vacated 742 

entry of, incaseof death after verdict, etc 763 

cannot be entered against party who ales before verdict, etc 766 

application for, cannot be withdrawn without permission 777 

subsequent application to another Judge, alter refusal of, forbidden 777 

of Canadian court, when presumptive evidence only 956 

to be entered in conformity to general verdict 1189 

what is a final 1200 

what is an interlocutory ■ 1201 

may be entered in termor vacation 1202 

to be first entered at term held by one Judge 1203 

may be for or against any of the parties, etc 1204 

taken against one defendant, and action proceed as to others 1206 

for or against married woman, how rendered and enforced 1206 

for plaintiff, not to exceed demand in complaint ' 1207 

rate of damages to be recovered 1208 

final, dismissmg complaint does not prevent new action, unless, etc> 1209 

against party alter his death, effect of ; memorandum to be entered in docket, etc 1210 

to bear Interest, etc 1211 

bydefiiult; in certain actions, how taken 1212 

amount of, how determined when entered by clerk 1213 

application to court for, when necessary, etc 1214 

on application to court ; damages, how ascertained 1216 

application for, in case of service by publication, etc 1216 

proof of attachment and undertaking required on certain applications for 1217 

against infant, after appointment of guardian, etc 1218 

assessment, defendant In default, when entitled to notice of, etc. ; demand of notice 1219 

when issues of law and fact arise, court may, on recovery of final Judgment, etc., order sever- 
ance, etc * .....^ 1220 

final, how taken alter issues of fact and law tried * • • . 1221 

interlocutory, on issue of law 1222 

final, powers of court on application for, under last two sections 1223 

where interlocutory affirmed on appeal 1224 

after trial byjury of specific questions of fact 1225 

reference to determine specific questions of fact 1226 

motion for new trial at general term denied 1227 

trialofissueof fact by court or referee 1228 

in actions for divorce, etc., can be rendered only by the court 1229 

final, how obtained after decision awarding interlocutory Judgment 1230 

interlocutory, may state substance and direct settlement of final, etc 1231 

certain references, etc., mar be reviewed aftbr 1232 

motion for, on special verdict, how to be made and decided '. 1233 

on ver()ict subject to opinion of court, how to be made and decided 1234 

must inplude interest on amount of decision or verdict 1235 

book to be kept by clerk for entry of, etc 1236 

when may be enforced by execution 1240 

serving copy and punishing for disobedience 1241 

real property sold under, how sold ; form and effect of conveyance 1242-1244 

clerks to keep docket-books of. 1245 

to docket, on filing of Judgment-roll 1246 

must furnish transcripts of ; filing and docketing of transcript 1247 

Judgment docket to be public 1249 

not a lien until roll filed and Judgment docketed 1260 

lien of, on real property for ten years from time of docketing 1251 

how real property may be levied upon after expiration of ten years 1262 

interest in contract for real property not bonnet by docketing of 1253 

lien is inferior to subsequent purchase-money mortgage j 1%H 

certain time is not a part of the ten years, to which lien of, is limited 1255 

court may order lien of, suspended on appeal ; entry to be made on docket 1266 
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Judgment— ConMitfed. Section. 

from what time such order snspends lien of. * 1267 

how lien suspended in any other county 1268 

lienor, howi*e8tored when appeal dismissed, etc 1269 

docket of, how cancelled 1260 

person entitled to enforce, must execute satisfaction on payment and request 1261 

assignor of, must acknowledge assignment of, on request 1262 

notice mar be filed by assignee or receiver, in lieu of assignment 1263 

how satisfied upon return of execution 1264 

entry on docket of, on return of execution^ unsatisfied ; 1266 

docket of, how discharged on filing clerk's certificate, etc 1267 

against bankrupt, how discharged 1268 

power of court of record, over docket of its own 1269 

assignments of, clerk to file and enter on docket i . . 1270 

of United States courts, transcriptof may be filed ; docket of 1271 

for money, provisions as to docketing, etc., apply only to 1272 

confession of, without action ; married woman may confess 1273 

contents of statement for 1274 

filing of statement for ; entry of judgment thereupon 1275 

docketing and enfoi'cement 1276 

when whole amount not due ; collection of, etc 1277 

by joint debtors ; effect of, etc 1278 

on submission of controversy without action 1281 

motion to set aside for irregularity, when it may be heard, etc 1282 

error in fact, not arising on trial ; by whom made 1283 

after death of party 1284 

by a person not a party ; when made 1286 

where several persons are entitled to mbve 1286 

to whom notice of the motion must be given 1287, 1288 

how such notice must be given 12»9 

within what time motion to be made 1290 

time of certain disabilities not a part of the time so limited 1291 

court may enforce restitution, where judgment set aside 1292 

affirmed on appeal, how enforced, etc 1319 

mode of canceUing or correcting docket of, reversed on appei^ 1321 

sale under, etc., to be at auction, and in day time 1384 

for mortgage debt, equitv of redemption cannot be sold upon execution on 1432 

original, how used to enforce contribution after sale on execution. (See Contribution.) 
exemption fVom arrest, etc., of person attending pursuant to. (See Witness.) 
receiver appointed by, before, or after. (See Receiver.) 
for money, stay of proceedings on, by injunction. (See Injunction.) 

(See also Judgment-Roll.) 

Judgment-Roll : 

when copy of part of, may be used Ibr original 466 

admission of counterclaim must be made part of. fil2 

memorandum of tender and acceptance, to be annexed to 734 

certain orders of substitution, to be annexed to 766 

' exception after trial, before court or referee, to be inserted in, etc 994 

how to be indorsed, in case of judgment after death 1210 

to be filed ; of what it consists ; how prepared and indorsed 1237-1239 

on confession 1276 

on affirmance, upon appeal to general term 1354 

jurisdiction : 

and powers of courts, preserved 4 

of magistrate mav be exercised on Sunday, when. 6 

of civil action, woen and how acquired anfl divested 416 

.(For the jurisdiction of the several courts, see the title of .each court.) 

J][7RQRS : 

misconduct of, how punished. 14 

how drawn and notified for adjourned terms 84 

for county court, how drawn and notified 857 

(See also Jury ; Trial Jurors.) 

Jury : 

may be discharged on Sunday 6 

special, when court may order struck ; contents of order 1063 

party obtaining order for striking, must give notice, when 1064 

officer before whom may be struck ; mode of striking 1064, 1066 

must be notified to attend 1066 

to be formed as in other cases 1067 

provision where clerk or commissioner interested lOfjs 

party applying for. to pay expenses of ' 1069 

foreign, order for ; proceedings thereupon 1070, 1071 

proceedings to impose fine for non-attendance ; 1072-1076 

no objection to, on trial, that none of original panel are on 1176 

challenges of persons drawn on, in civil action 1176 

causes of challenges to the array 1177, 1173 

challenges in penal actions. . .. , II79 

how tried ; exceptions to ; review, etc 118O 

discharge of, failing to agrcJe II81 

plaintiif need not be called when verdict of, about to be delivered, etc , 1182 

to assess amount of damages in actions for money ;..^...* 118S 

single damages only to be fonhd by, except, etc 1184 

veMict of. (See Verdict.) 

how trials by, of issues of facts, etc., must be had 1190 

partly of aliens abolished , , 1190 

venire for, not allowed, except as specially prescribed 1191 
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JVBT^CanHnued, Section. 

I not to be questioned as to, nor liable for verdict 1192 

penalty, where juror takes gift, etc 11$)3 

embracery, penalty for « 1194 

neglect to attend by juror or sheriff 1195-1199 

what actions and issues are triable by. (See Tbial.) 

(See also Jubobs ; Tbial Jubors.) 

JuHT Tbial : 

may be continued beyond term • 45 

clerk to prepare ballots for 1163 

draw ballots; mode of drawing 1164, 1165 

persons drawn for, etc. , to form jury 1166 

ballots drawn for. how disposed of 1167, 1168 

^ballots of absent jurors, to be returned, etc 1169 

new j ury may be drawn while first empanelled 1170 

when tiuesmen, etc., to be'procnred : mode of procuring 1171-1174 

(See also Shebiff 's Jubt ; Tbial.) 

Justice of the Peace : 

courts of, are courts not of record ,f 8 

when not to sit as justice of sessions ^ 48 

punishment for violation of law as te attorneys, in Kings county '. 64 

appeal to court of appeals in actions commenced in court of. 191 

in Buffalo, certain actions discontinued in justice's court must be brought in superior court 294 

oaths may be taken before 842 

subpoena and witnesses before, excepted from certain provisions 869 

may compel production of book of account,, when ^ 867 

may take deposition, for use without the State, when 918 

docket-book of, or transcript, when evidence 988,939, 940 

other proof o^ proceedings before, in certain cases 940 

of adjoining state, docket. Judgment, etc., of, how proved, etc 918-951 

when to attend drawing of triia jurors 1046 

Justices' Coubt : 

of Albanv, is a court of record 2 

of Troy, is a court not of record 8 

Justification : 

of sureties in undertaking. (See Bond ob Undebtakino.) 
of bail. (See Bail.) 

K. 

Kings County : 

none but attorneys to practice in courts in 63, 64 

interpreter for courts of record in * 94 

court attendants in, how appointed, etc., their duties 95, 96 

Bunport of civil prisoner in ^ Ill 

'ail physicians in ; terms of office 126 

ail liberties for 145 

! stenographer for supreme court, circuits, and oyer and terminer, in 264, 255 

sheriff, etc., of, to attend city court of Brooklyn , 311 

expenses of city court of Brooldyn are a charge upon 312 

steno^apher for county court, sessions, and surrogate's court in 8^, 360 

certain provisions as to trial jurors not applicable to 1034,1062, 1078 

jury fines in, lien, and execution to collect 1156 

clerk of, to docket transcript^of flues of trial jurors, etc 1156 

how liens of such flnes discharged 1157 

striking jurv in. (See Jubt.) 

trial jurors in ; commissioner of jurors in. (See Tbial Jubobs in Kings CounTt.) 

L. 

Land. (See Real Pbopbbtt.) 

liAW-SCHOOLS : 

graduates of certain, coortof appeals may modify rules for admitting 58 

Leasehold Pbofebtt : 

what included in provisions concerning sale, redemption, etc., of real property on execution. . 1480 

Lettebs Patent : 

limitation of action by person claiming under 863 

after annullment of 864 

Lfttebs Bogatobt: 

how and when issued, etc 918 

Levy : 

under warrant of attachment. (See Attachment of Pbopebty.) 

Levy op Execution : 

on real property, after expiration of ten years 1262 

personal property, how far bound before 1405 

order of priority of, where several executions, etc 1406-1408 

title of bona flde purchaser of personal property before, not affected thereby 1409 

to be made on monev, bills, bonds, etc 1410, 1411 

on property pledged, how made, etc 1412 

upon partnershiplnterest, proceedinfi^s to release ftom 1418-1417 

(See also Execution against Pbopebty.) 
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Libel : Section. 

. limitation of action for 384 

pleading and proof in action for 635 

liiBBBTiBS or Jail. (See Jail Libbbtibs.) 

Lixk: 

of mechanic, ete., on real or personal property ; K. T. marine conrt has jurisdiction of action 

to enforce 315 

of Jury lines in Xew York 1117 

Kings connty 1156 

of Judgment. (See Jddomkmt.) 

of execution on personal property. (See Lbtt of Exbgutioh.) 

Limitation : 

of Judgment lien on real property .« 12B1 

of time for issuing of execution of course 1375 

within which execution not to issue after death of Judgment debtor 13»0 

time of stay, etc. , is not part of time limited for issuing of execution 1382 

Limitation of action : 

for real property, by the people.. 862 

bygraflteeofState 368 

after annulling letters patent 364 

seizin within twentyyears 366, 366 

after entry 367 

rules of adverse possession 368-^73 

eifect of relation of landlord and tenant on 373 

rightof owner, not affected by descent cast 374 

\ effect of disability on 375 

other than for recovery of real property 876-397 

presumption of payment of Judgment of court of record or decree of surrogate's court of the 

state •......•••......«•...•.....•.•.•.•••••••.•..•.•..•.•...•••••. •...•••..•....•..^•..•.•.. 376*^78 

to redeem fi-om a mortgage 379 

on sealed instrument '. 361 

for breach of simple contract 382 

for liability created by statute, except a penalty or forfeiture 382 

for injury to property 382 

for personal injury 382 

to recover a chattel '. 382 

forrelief on ground of fraud 382 

to establish a will 382 

on Judgm^t of court not of record, except surrogate's court of the State 382 

against sheriff, etc., for non-payment of money collected 883 

against constable, except for escape 883 

upon statute, for penalty, etc., given to person aggrieved, etc 383 

against an executor, administrator, receiver or trustee, etc 383 

for libel, slander, assault, battery, or false imprisonment 384 

upon statute, for forfeiture or penalty to the people 384 

against sheriff or coroner, except for non-payment of money, etc 385 

against any other officer, for escape 385 

when cause of action accrues on current account ■, 386 

for penalty or forfeiture given to prosecutor 387 

not hereinbefore provided for 388 

by people, same as of private actions 389 

against non-resident, upon a demand barred by law of his residence 390 

effect of death without the State, of person liable, on 391 

cause of action accruing^ between death and issuing of letters, etc ' 392 

on bank notes, etc. , against moneyed corporation 393 

against directors, etc., of banks, etc 394 

acknowledgment or new promise must be in writing 376, 395 

effectof disability on. in certain cases 396 

rules as to, apply to defences and counterclaims 397 

action, when deemed commenced, for purpose of 398 

attempt to begin action, when deemed commencement 399, 400 

absence ftom State, excluded from time of. 401 

effectof death of person entitled, on 402 

within the State, of person liable on 403 

time of war deducted, in suits by aliens, when 404 

provision where judgment is reversed 405 

stay by injunction, etc., to be deducted 406 

by principal, for misconduct of agent, etc 407 

disability must exist when ri^ht accrues 408 

in several disabilities, no limitation till all removed 409 

provision when action cannot be maintained without a demand 410 

provision in case of submission to arbitration 411 

where action is discontinued, etc., after answer 412 

objection as to, how taken in pleading 413 

cases to which rules of limitation apply : exceptions 414 

word " action," includes sjpecial proceeding, etc 414 

mode of computing periods of. 415 

LIQCOS8 : 

or wine, not to be sold in court-house of court of record, except, etc 32, 33 

saleanduseof, in jails, regulated 128-130 

Livingston County : 

stenographer for county court and sessions in 361 

Lono-Island-Citt, Gity Court of : 

is a court of record , 2 

Lunatic. (See Idiots, Lunatics, etc.) 
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M. 

Mail : Section. 

when Bheiiff may return ii)andate, by 102 

service of papers on attorney, may be by 60, 797 

Mandamus : 

preference of cause on calendars 792 

Mandate : 

of court of record, disobedience, or resistance to, is a criminal contempt 8 

duties of sheriff, as to service and execution of. 100-119, 186 

(See also Pbogess.) 

Mabine Covbt or the Citt of New- Yobk : 

appeal to court of appeals, in an action commenced in 891 

48 a court of record 2, 314 

jurisdiction of. 315-317 

cannot naturalize an alien 318 

removal of action to supreme court, trom 319 

number of justices, their general duties. • * 32o 

justices, when and how suspended from office 321 

chief- justice, how designated ; his general powers and duties 32*2 

justices may make rules of practice 323 

when open; routine of business, etc., at terms 324 

terms, when held ; publication of appointment of terms 325 

justices may take oaths, acknowledJB^ments, etc 32(f 

order or warrant of attachment in, who may grant 1 327 

clerk, deputy-clerk, and assistants 328-331 

stenographers 332 

interpreter 333 

when guilty of perjury 334 

court may appoint attendants, etc 335 

clerks, interpreter, etc., not to receive fees 836 

suspension of an officer of the court. 337 

what mandates may be executed without the city 338 

direction and execution of mandates 339 

powers of, as to transfer of money, etc., in court 748 

may order discharge of levy of execution, on appeal from judgment 1311 

clerk of, general duties of. (See Clebk ; County Clekk.) 

Mabbiaoe : 

arrest in action for breach of promise of. 549 

of plaintiff, court may order action abated, upon 761, 762 

certificate record, etc., of, is presumptive evidence 928 

reference by consent not made of course inaction to annul 1012 

referee, to whom all parties object, mav be appointed in such action 1024 

judgment, how taken in action to annul, etc 1229 

Mabbied Woman : 

action by and against, how brought 450 

when may and may not be witness for or against her husband 828-831 

judgment for or against, how enforced 1206 

may confess judgment as if single 1273 

entitled to same exemptions trom execution as a householder 1392 

exemption of homestead of, etc. 1399-1404 

Mabshal : 

. what mandates of N. T. marine court may be directed to 339 

Mayob's Coubt : 

of the city of Hudson is a court of record 2 

MiLITABY : 

sheriff may require aid of, to overcome resistance to process 104 

governor may order out, to assist sheriff 107 

pay, bounty, arms, etc., when exempt from execution. 1393 

exemptions ftom jury duty. (See Exemption.) 

Misconduct : 

officer, party, etc. , court of record may punish *. . 14 

in office or in professional employment, arrest in action for 549 

(See also Attobney.) 

Misdbmbanob: " 

sale of liquor in court-house, of court of record 33 

person not attorney, practicing in New- York or Kings county 64 

judge permitting such person to practice 6t 

attorney may be removed or suspended for. 67 

misconduct oy attorney, etc 70, 76, * SO 

defence of prosecutions by district attorney, attorney-general, partner of district attorney, etc. . 80 

reftisal to assist sheriff, when commanded 106 

violation by officer, of rules as to arrests, jails, etc .% 125 

illegal sale, etc* , of liquors in jail 130 

sheriff, etc., suffering prisoner for contempt, etc., to go at large 157 

conniving at escape ; 159 

refhsal of public officer to search and certify 961 

physician giving false certificate as to juror in New- York.... 1120 

orioery, also representation, etc., as to jurors in New- York 1122 

officers receiving bribes as to trial jurors, etc. , in New- York 1123 

concealment of offer to bribe by trial juror in New-York 1124 

certain wilftil omissions of duty by commissioner of jurors for Kings county 1159 

giving false information as to jurors, etc., in Kings county 1160 

physician giving liaise certificate, etc., as to juror in Kings county 1161 
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Mistake : Segtiok. 

or omission in seal, teste, etc., not to mralldate process 24 

in process, pleadings, etc., when disregarded 721-723 

court may relieve against a • 724 

Mitigating Cibgumstancbs : ' 

may be pleaded and proved in certain actions 635, 633 

Monet : 

ordered paid, non-payment of, liow punishable, where execution cannot issue 14 

current, of the United States, how levied on, etc 1410 

bank bills, bonds, etc., how levied on, etc 1411 

paid into court. (See Payment into Coubt ; Tendeb.) 

MONBOE COUNTT : 

jaU Uberties for 146 

stenographer for county court and sessions in.... 861 

MOBTGAGE : 

for purchase money is superior lien to jud^ent previously docketed 1254 

upon real property exempted from execution, how tax effectual 1404 

equity of redemption not to be sold upon execution on judgment for mortgage debt 1432 

direction to be indorsed upon such execution 1433 

creditor, how and when may redeem real estate sold on execution. 1449-1471 

(See also Fobeclosube, Action fob.) 

Motion : 

appeal to court of appeals, when heard as 192 

definition of 768 

in supreme court, where to be made .> 760, 770 

hearing of, when ti*ansferred to another Judge 771 

subsequent, not allowed, after denial of first v 776-778 

costs of, how collected 779 

time of notice of 780 

deposition of witness to be used on, how taken, etc 885 

for change of place of trial ^ 986, 989 

to set aside judgment. (See Judgment. ) 

for leave to issue execution after death of judgment debtor 1381 

to vacate order of arrest ; to increase security of plaintiff ; and to reduce hail on arrest. (See 

Abbest.) 
to vacate or modify^ attachment. (See Attachment of Pbopebtt i 

injunction order. (See Injunction.) 
for new trial. (See Tbial.) 

N. 

Name: 

party whose name is unknown may be designated by fictitious 451 

same provision where party is unknown 451 

Ne Exeat : 

writ of, abolished 548 

(See Abbest.) 

Neglect : 

to prosecute action, penalty for 821, 822 

Negotiable Papeb. (See Bills of Exchange and Pbomissobt Notes.) 

New Matteb. (See Answeb ; Countebglaim ; Beplt.) 

New Tbial. (See Tbial.) 

New Yobk : 

judge of court of record in, may continue proceedings commenced before another Judge of 

same court 26 

change of place for holding courts in 42 

none out attoimeys to practice in courts in 63, 64 

attendants on courts in, how appointed 93 

, ail for civil prisoners in, to remain the same 120 

, ail physician in 126 

lemporary Jail in, when and how designated 135, 144 

, ail liberties for county of. 146 

several circuits- may sit at same time in 2SQ 

Judges of certain other courts may be designated to hold terms of Supreme Court, etc. , in 236 

stenographers for circuits and oyer and terminer in 251-253 

personal service of summons in actions against city 431 

money in court in, paid to chamberlain of 746 

chamberlain of, govei-ned by rules for county treasurer 764 

motions in courts in * 769, 770 

certain actions relating to, have preference on calendar 791 

' calendar practice in — ^ 794, 795, 977 

service of papers through branch post-office in 801 

superior city courts in. (See Common Pleas, etc. ; New Yobk Supebiob Coubt, etc.) 
other local courts in. (See Distbict Coubts, etc. ; Genebal Sessions ; Mabine Coubt, 

£TC ^ 

trial jurors in, commissioner of jurors in. (See Tbial Jubobs in the citt and Countt of 
New Yobk.) 

New Yobk, Coubt of Common Pleas fob, etc. (See Common Pleas, Coubt of, etc.) 

New Yobk, Supebiob Coubt of the City of : 

is a court of record 2 

proceedings before one Judge of, may be continued before anoUier 26 

attendants upon 98 
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New Tobk, Superiob Coubt of the City ov^Continued, Section. 

general jurisdiction of 263-266 

consists of six j udges ; chief jud^e • • 287 

clerk may appoint special deputies and assistants ; their compensation 288 

stenographers for ; appointment, duties, fees, etc 289, 290 

judges to appoint crier ; his compensation 291 

(See Superiob City Coubts.) 

Nonresident : 

action against, may be brought in superior city court by resident of city, etc 263 

limitation of action against, on demand barred by law of his residence 390 

publication of summons, in action against 438 

attachment of property of, judgment against, how enforced 636, 707 

service of papers on clerk, for 800 

place where, may be compelled to attend for examination, before trial, etc 886 

Nonsuit : 

plaintiff cannot submit to, after cause submitted to jury 1182 

NOTABY Public : 

oaths may be taken before .....; 842 

certificate of protest is evidence, when 923 

original protest, etc., when may be used as evidence 924 

Note of issue : • 

in New York, of cause called and passed 796 

contents and filing of 977 

Notice : 

of substitution of officer, in special proceeding, 63 

may be served, instead of copy complaint in certain actions 419 

of object of action 423 

of no personal claim 423 

to be published with summons 442 

of application for injunction, when required '..... 606-609 

of attachment of real property, to be filed ; requisites of 649 

of application to discharge attachment 689-^96 

of attachment of real ]>roperty ; cancellation of. 711 

of application for receiver 714 

of payment into court of amount tendered, etc <. 732 

of acceptance of offer of judgment 738, 739 

of motion, tiihe of 780 

time for publication of, how computed 787 

mode of service of. 796-802 

publication of, when no newspaper in county •. 826 

of trial, service of ', 977 

party serving may bring cause to trial 980 

of taking deposition. (See Deposition.) 

Nuisance, Action fob : 

when to be brought in superior city court 263 

0. 

Oaths and affibmations : 

court of record mav administer to witness 7 

before wltom may be taken 842 

taken in special cases 843 

without the State 844 

mode of administering oaths 846 

when kissing of gospels, etc., may be dispensed with 846 

afllrmation may be made ; form of 847 

peculiar mode of administering, when resorted to * 848 

now administered to persons not Christians 849 

swearing falsely in any form, is perjury 861 

Object of Action : 

notice of. (See Notice.) 

Offeb : 

to liquidate damages, in action on contract 736 

effect of acceptance or reiVisal of such offer 737 

of judgment, by defendant, before trial 738 

effect of acceptance or refusal of such offer 738 

of judgment, by plaintiff, where counterclaim is set up ; 789 

effect of acceptance or refusal of such offer ^...., 739 

and acceptance, by whom subscribed 740 

rule as to moving trial after ., 741 

of judgment, when collusive; judgment set aside 742 

death of party after, does not stay judgment 763 

Officeb : 

of court of record, may be punished for misconduct 14 

or attorney to subscribe or endorse process : 24 

disability of, in special proceeding ; substitution, etc 62, 63 

certain, not to practice as attorneys 62 

to attend general terms; fees, etc 2^^, 243 

of court of record, when privileged from arrest , 666 

public attachment and arrest in action against, for peculation 649, 687 

as to liabilities for escape or misconduct, etc. (See Shebiff.) 
as to arrest and custody of, and charges against civil prisoner. (See Abbest.) ' 

(See also Public Officeb.) 
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Onondaga County : Sbotion. 

Jail liberties for 145 

Opinions : 

of court of appeals, ^udgeB to deliver to State reporter 210 

nottobe copyrighted 213 

State reporter to deposit with clerk, when 216 

OSANOB County : 

stenographer for sapreme court, county court, etc. , in 266, 257 

OSDER : 

for pavment of money on contract, not enforceable by arrest or imprisonment 16 

appeal to court of appeals from, when allowed 190, 191 

heard as a motion 192 

in superior city court, when county Judge may make 277 

inN. Y. marine court, who may make 327 

from N. Y. marine court, may be served, where 838 

in county court, who may make 854 

for publication, etc., of summons. (See Summons.) 
of arrest. (See Arrest.) 

obtainedby surprise, mistake, etc., relief from 724 

ofcourtor judge, must be in writing 767 

definition of. 767 

to show cause, transfisrable to another judge .' 771 

ex parte, out of court, who may make 770,772, 778 

by whom vacated or modified 772 

made by county judge, by whom reviewed 774 

staying proceedings, when not to exceed twenty days 775 

new motion not allowed, atter refusal of. 776-778 

when time to appeal from, may be eniargc(l 786 

publication of. In certain actions for benefit of creditors 786 

to obtain preference of action on calendar. (See Preference.) 

fordiscovery of books, etc., how obtained 805-807 

how and when vacated 806 

for prosecution of bond to people, etc., for benefit of private suitor, how obtained, etc 814 

for trial, substituted for feigned issue 828 

in special proceeding, where to be entered 825 

for commission. (See Commission.) 

to take depositions. (See Deposition.) , 

to change place of trial; motion to set aside ; appeal fr«m 969 

for execution, in favor of representative of deceased judgment creditor. (See Execution.) 
injunction. (See Injunction.) 

appeal from, etc. (See Appeal ; Special Proceeding.) 

to compel production of books of account, or books of corporation, etc. (See Discoysby ; Sub- 
poena.) 

Oswego : 

recorder's court of, is a court of record 3 

(See Becordebs' Coubts.) 

Oyer and Terminer. Courts or : 

are courts of record , 2 

seal kept by county clerk to be the seal of. 27 

appointment of times and places for 332 

publication of such appointment 283 

governor may appoint extraordinary term of. 234 

anvjustice of supreme court may preside at .* 235 

failure of, governor how to prevent 237 

places for holding, within the several counties, prescribed 288 

may order additional jurors drawn ; proceedings thereupon 1066, 1069 

stenographers for. (See Supremb Court.) 

P. 

Papers : 

destruction of certain, when court may order 21 

lost or withheld, how supplied 736 

admission of genuineness of, maybe required 735 

inspection and discovery of. (See Discovery.) 
service of. (See Service.) 

oflicial, copies of, when evidence. (See Documentary Etidencb.) 

(See also Pleading ; Pbocbss.) 

Partition, Action for : 

of real property, when to be brought in superior city court • 263 

county court has jurisdiction of 340 

guardian for n«n-resident infant defendant in 473 

place of trial 982 

Partner : 

may obtain discharge of attachment against partnership property 693-696 

release of property levied on under execution 1413-1417 

Party : 

may be punished for misconduct 14 

may a|>pear in person, or by attorney 65 

appearing by attorney, cannot act in person 55 

prosecuting in person, subject to certain provisions as to attorneys 77 

who may be j omed as plaintiflGs 446 

defendants ', 447 

united in interest, when to be joined 448 
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Tasty— Cofiiinued. Section. 

when one or more may sne or defend for tiie whole 448 

executor, administrator, trustee of express trust, etc., may sue without person beneficially inter- 
ested 449 

married woman appears, etc., as if single * 450 

designation of detendant, when name unknown, etc 451 

court may cause to be brought in 452, 458 

liable on same demand, mavbe Joined 454 

defendant so sued mav apply for any relief < . • 456- 

proceedings against defendants severally liable 456 

jointly liable, application of certain provisions to 457 

prosecuting or defending as poor person. (See Poor Pebson.) 

infant, appointment of {[uardian ad litem for 469, 471 

need not join with sureties, in bond or undertaking 811 

bond, eto., to people or public ofllcer, for benefit of, how prosecuted 814 

. chang^e of parties not to affect bond or undertaking 815 

to action or special proceeding, when to be examined as witness. (See Witness.) 
deposition of, before trial. (See Deposition.) 
service of papers on. (See Ses vice.) 
death of. (See Death.) 

Payment into Court : 

must accompany tender after action brought 732 

discharges party fh>m liability 743 

general rules may regulate 744 

money so paid in, to be paid to county treasurer 745 

securities to be taken in name of county treasurer 745 

fhnds ; where and how deposited and invested 746 

supreme court may order securities, etc. , transferred to guardian, eto 747 

certain other courts, when possessed of like power as supreme court. 748 

powers of county treasurer, eto., touching securities 749 

transfer of money, securities, eto., on death, eto., of ofllcer ; 750 

money deposited, paid out only on order 751 

accounts of county treasurer, of money, etc., how kept 752 

county treasurer, eto., to report annually to court 753 

rules as to county treasurer, govern chamberlain of New York 754 

judgment directing, how enforced • 1241 

(See also Injunction.) 

Penalty : 

action to recover, may be brought in superior city court, when 263 

limitation of action for 883,384,387, 394 

arrest in action for » 649 

action to recover, place of trial of. 983 

for taking down, etc., notice of sale put up by sheriff 1385 

for selling real property on insufficient notice, eto 1436 

(See Fines, Penalties and Forfeitures.) 

People or the State : 

writs and process to be in name of 32 

verification of pleading, on behalf of 625 

certain actions Dv, have preference on calendar 789, 791 

limitation of action by. (See Limitation of Action.) 

Perishable Property : 

attached or levied upon, under execution. (See Attachment of Property; Execution 
AGAINST Property.) 

Perjury : 

flalse swearing before sheriff's jury is 108 

interpreter of N. Y. marine court, when guilty of 334 

swearing falsely in any form is 851 

fiilse swearing m proceedings relating to trial juror in New- York 1125 

Perpetuation op Testimony : 

proceedings for. (See Deposition.) 871-876, 

Personal Injury : 

limitation of action for. , 382 

Personal Property : 

action relating to, may be brought in superior city court, when 263 

attachment ot property, in action relating to 635 

how attachment levied upon 649 

execution to be first collected out of, eto 1369-1371 

requisites of execution for delivery of. 1373 

what, exempt from execution 1390, 1391, 1393 

Sersonal property, right of action for seizure of, when exempt from execution 1394 

tie of bona fide purchasers of, before levy of exeicution, not affected thereby 1409 

as to lien of execution on ; levy and sale of, on execution. (See Execution against Prop* 
ERTY ; Sale under Execution.) 

Petition : 

fordiscovery, eto., of books and papers. (See Discovery.) 
to prosecute, eto., as poor person. (See Poor Person.) 

Physician : 

to county jail, how appointed 126 

not to disclose professional information 834 

knowingly giving false certificate as to juror in New- York, guilty of misdemeanor 1120 

Kings county, do 1161 

Place of Trial. (See Trial.) 
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Plaintiff : Sbction. 

infant, appointment of guardian ad litem for 468 

rights ofjanior, in case of attachment against foreign yessel 608, 701-706 

abatement of action, on death or marriage of 761, 762 

cannot submit to non-suit after oaase submitted to jury ^ 1182 

must be in English : abbreviations 22 

objection of limitation of action, how taken in 418 

first, on part of plaintiff, is complaint 478 

of defendant is either demurrer or answer 487 

over, after demurrer, when allowed 497 

amendment of, after demurrer, when allowed 4»7 

form, sufficiency, etc 518 

to be liberally construed 619 

to be subscribed by attorney ; time of service of copy 620 

when copy of, to be served on co-defendant 621 

material allegations of, when deemed true 622 

verification of. (See Vbrification.) 

private statute, howpleaaed 630 

account, how pleaded ; bill of particulars 631 

judgment of an inferior court, mode of 532 

conditions precedent, mode of. 633 

instrumentforpaymentof money, mode of....- 634 

in slander and ubel 535 

mitigating circumstances, in action for a wrong 636 

firivolous, demun-er to, etc 637 

sham answer or defence stricken out, on motion 638 

and proof, variance between 639, 640 

failure of proof. 641 

amendments of course 642 

amended for delay, maybe stricken out, etc 642 

copy of, to be served 543 

effect of failure to answer, etc., to 643 

supplemental, when allowed, effect of. 644 

exception to, for irrelevancy, indefinlteness, etc 546 

proceedings after 646, 647 

or portion of pleading, striking out ; costs thereupon 647 

defects in, when disregarded ^ 721-723 

lost, copy may be used in place of 726 

when not amended without order 727 

supplemental, on bringing in successor of deceased party 760 

refief from failure to make , 783 

to be filed within ten days after service of copy 824 

^(See Answer ; Complaint ; Dbhubbeb.) 

Pledge : 

personal property under, how levied on and sold, under execution 1412 

Police Courts : 

are courts not of record k 8 

Poor person : 

may petition for leave to prosecute, 468 

requisites of such petition 469 

when and how such leave granted 460 

not liable for costs and fees 461 

when leave may be annulled 462 

may petition to defend as 463 

contents of such petition 464 

proceedings upon such petition 466 

appeals, when party prosecutes or defends as .■ 466 

costs awarded to, must be paid to his attorney 467 

Power of the County : 

sheriff may require, to overcome resistance 104 

Preference: . ^ ,^ , 

of certain actions by the people 789 

of criminal over civil actions 790 

among civil actions 791 

in mandamus and prohibition cases 792 

of action, eto., when order necessary to obtain 793 

cause called and passed, in New- York, how placed on calendar 794 

date of issue of such cause, how stated 796 

between attachments. (See Attachment of Property.) 
between executions. (See Execution against Property.) 

Presiding Justice. (See Supreme Court.) 

Presumption : 

of payment of judgment of court of record •... 376-378 

decree of surrogate's court of the .State 376-378 

of death in certain cases « 841 

Prisoner: „„ „^ 

how kept 110-112 

certain charges, in case of, prohibited or regulated 113-117 

sheriff may convey to jail, through another county 118, 119 

civil and criminal prisoners to be kept separate 123 

males and females to be kept separate 124 

removal of sick, to hospital, from jail 127 

escape of, while going to, eto. , or returning from hospital 127 
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Pbisonbb— Con^ntted. Section. 

service of papers npon 181, 132 

custody of, in case of temporary chans^ of jail 186-144 

who has been indicted may be orderea out of sheriff 's custody 156 

for contempt, misconduct, etc. ,^ to be closely confined 167 

admission of, to jail liberties. (See Jail Liberties.) 

(See Jail.) 

Pbiyileob : 

A-om arrest 664, 666 

(See also Abbebt.) 

Pbogess : 

and forms of proceeding, courts of record may devise new 7 

form and requisites of. • 22-24 

when not invalidated by want of seal, or a wrong seal, or mistake, etc 24 

not invalidated by failure or adjoumqaent of court 44 

copjrto be delivered on service of 101 

sheriff, etc., must execute ; may be returned by mail, when 102 

in special proceeding, neglect to execute, how punished 103 

resistance to, sheriff may nave aid to overcome 104, 107 

when to be delivered>by former to new sheriff 184 

of superior city court may be executed in any county, when 278 

of county court, may be sent to any county, when 347 

or paper, designation by resident, of person on whom service of, may be made 430 

in special proceedings, when served like summons 432 

unknown defendant, how designated in 463 

defects in, when disregarded 721-723 

when not amended without order 723 

rules as to service of papers generally, do not apply to 807 

execution is, of court i!l*om which issued 1364 

Pbohibitiok : 

preference of cause on calendars 792 

Pbomissobt Notes. (See Bills of Exchange and Pbomisboby Kotss.) 

Pboof : 

and pleadings, variance between. (See Pleadings.) 
of service of summons. (See Summons.) 

Pbopebty : 

injury to; limitation of action for 382 

definition of, as used in provisions as to receiver 718 

enlbrcement of order for delivery of. 718 

qualification of trial juror 1027,1028,1079,1080, 1126 

(See also Pebsonal Pbopebtt ; Beal Pbopebtt.) 

Pboyisional Bemedy : 

court acquires jurisdiction firom time of granting 416 

when not affected by supplemental pleading 644 

motion to vacate, etc., preference of, how soon to be decided 720, 791 

(See Abbebt ; Attachment of Pbopebty ; Deposit ; Injunction ; Beceiyeb.) 

Publication : 

of inaccurate report of its proceedings, court may punish as contempt • 8 

of general rules of practice, and of general rules and orders of court of appeals ; 18 

of change of place for holding courts 39, 40-42 

of amendments of rules as to admission of attorneys, etc 67 

of certain orders, etc., in action for benefit of creaitors 786 

of legal notice, time of, how computed.. , 787 

notices, etc. where no newspaper in the county 826 

affidavit of printer is presumptive evidence of , 926 

of summons. (See Summons. ) 

of reports of court of appeals. (See State Repobteb.) 

of supreme court reports. (See Supbemb Coubt.) 

Public Officeb : 

verification of pleadings on behalf of. 625 

death, does not abate action brought by , 766 

records and papers kept by, when copies are evidence 933 

" seal of, howafilxed 960 

must search and certify 961 

place of trial of action against, etc 983 

certain, disqualified to serve as trial jurors 1029 

certain, may claim exemption as trial jurors 1030, 1081, 1127 

certificate of, when evidence. (See Documentaby Evidence.) 

production of books, etc., under charge of, how compelled, etc. (See Subpcena.) 

Punishment : 

of officers and others, for misconduct, etc 14 

•f contempts, by courts of record, (see also Contempt.) 8-16 

of jurors, for non-attendance, etc. (See Tbial Jubobs ; Tbial Jubobs in Kings County : 

TBiAL Jubobs in the City and County op New Yobk. 
of sheriff, and officers generally, for misconduct, etc., (See Titles of such Officbbs.) 
of witnesses, for disobedience to subposna. (See Subpcena.) 

Putnam County : 

stenographer for supreme court, county court, etc., in'., 266, 267 
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QuEBirs County : Section. 

stenographer for supreme court, county court, etc. , in 256, 257 

QuBSTioN OF Fact : 

when court of appeals can review 1338 

trial of, by jury. (£ee Befesencx ; Trial.) 

on motion to vacate, etc., provisional remedy. (See Abrbbt ; Attaohiobnt of Fbopestt ; 
Injunction.) 

Question of Law. (See Exception ; Tbial.) 

R. 

when actions relating to, may be brought in superior city court 263 

county court has jurisdiction of actions relating to 340 

what mterest in, may be attached 645 

how attached 649 

when receiver may hold 716 

court may require sheriff to convey 718 

presumption of death of person on whose life, an estate in, depends 841 

place of trial of actions relating to 983-984 

adjudged to be sold, how sold; effect of conveyance 1242 

contents of conveyance of. 1244 

lien of judgment on, how acquired ; duration of. 1250,15251, 1256 

how levied upon, after ten years from date of judgment 1262 

lien of purchase-money mortgage on, is superior to that of previous judgment 1254 

execution, when enforced against 1369-1371 

execation for delivery of, requisites of 1373 

exemption of, from execution. (See Exemption fbom Execution.) 

held in trust, when liable to execution 1431 

equity of redemption in, not to be sold on judgment for mortgage debt 1432 

direction to be indorsed upon execution, in such a case ^3 

as to sale, redemption, etc., on execution. (See Execution against Pbopehtt; Bedemp- 

TION OF BEAL PBOPERTV SOLD ON EXECUTION ; SALE UNDER.EXEGUTION.) 

adverse possession of. (See Limitation of Action.) 
limitation of action for. (See Limitation of Action.) 

Beceiveb : 

limitation of certain actions against 383 

when to be appointed 713 

notice of application for 714 

to execute bond ; new bond may be required ; removal 716 

may hold real property, when 716 

death of, does not abate action brought by 766 

reference on appointment of 827 

Becognizance : 

forfeited, remission of. - 360-363 

"Becoru I 

-courts of. (See Courts of Becord.) 

must be in English; abbreviations 22 

when not amended without order 727 

.not to be removed by virtue of subpoena, except, etc ; 866 

and papers in certain offices, copies of, when evidence 933 

of conveyance or transcript thereof, how far evidence 9S&, 936 

proof of. (See Documentary Evidence.) 

Becorder's Courts : 

of Oswego and Utica are courts of record 2 

Bedemption of Beal Property Sold on Execution : 

when and how made within one year 1440 

by whom it may be made do * 1447,1456, T460 

when made, avoids the sale and certificates, etc 1448 

after expiriUiion of year, how made I449 

how creditor may make, within iifteen months 1460, 1463 

by another creditor ft>om a redeeming creditor, how made 1451 

where second redeeming creditor has prior lien 1462 

subsequent by other creditors, how made 146S 

how made by creditor after fifteen months I454 

such redemption must be made at sheriff 's office ; duty of sheriff I455 

J>urchaser at sale on execution, may redeem if he is judgment or mortgage creditor 1466 

ndgment creditor, on whose execution sale was made, cannot redeem under same judgment 1457 

creditor cannot redeem a second time on same judgment, etc 1467 

may be made by person entitled to redeem part 1458 

how made by owner of undivided share I450 

creditors having liens on undivided shares 1400 

sheriff, purchaser, or creditor cannot, by agreement, impair right of other person to redeem 1461 

to whom money may be paid upon 14^2 

certificate of satisfoction required on creditor's redemption, contents of; filing, entering, etc.. . 1463 

what evidence a redeeming judgment creditor must fmnish 1464 

mortgage do do 1465 

additional evidence required if redeeming creditor is executor, etc 1466 

duties of sheriff as to papers on 1487 

takes effect, when , 14^8 

certificate to be delivered when redemption made 1468 

mfty be acknowledged and recorded ; effect of record 1470 
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Bedehption of Real Propeett sold on Execution— Con«tti««l. Section. 

provision where sheriff dies, etc * •••• 1^75 

when payment, etc., to effect, may be made to under sheriff U76, 1477 

Befereb : 

to superintend discovery, etc. , appointment and fees of 807 

in special cases may be appointed • 827 

subpoena in certain cases before, how issued and served 854 

order for examination before, of party or witness before trial, etc 873, 87G 

(See also Deposition.) 

when testimony required before, may be taken by commission 888 

refusal of, tomalce ilnding, maybe excepted to 993 

trial by, when and how exception taken at, and after 994, 995 

ruling of, excepted to, how reviewed 996 

case, how made and settled atter trial before 997 

case not necessary in certain appeals from, etc • 998 

motion for new trial at general term, When trial was before ^.. 1001 

when trial before, can be reviewed by motion at special term 1002 

motion for new hearing after trial of specific questions by 10( 4 

reference of issues by consent, how made 1011 

in certain cases, not made of course 1012 

compulsory reference of issues, when made 10i3 

proceedings where reference is of part of issues 1014 

compulsory reference of questions Incidentally arising 1015 

must take oath; waiver of oath * 1016 

witness may be subpoenaed to attend before 1017 

powers of, upon a trial 1018 

report of, when to be made ; consequence of failure 1019 

where increased damages are given by statute * 1020 

upon trial of demurrer 1021 

issue of fact 1022 

parties may require, to determine particular questions 1023 

qualifications of 1024 

several may be appointed i 1025 

procee<ling8 regulated when there are several 1026 

when court may direct, to ascertain damages, etc 1215, 1216 

to determine specific questions of fact, judgment alter report rendered 1226 

judgment after trial of whole issue of fact by 1228 

required by judgment, to be appointed by court 1230 

final judgment may be ordered to be settled before.... 1231 

hearing before, on assessment of damages, etc. , how reviewed 1282 

sales or real estate adjudged to be sold uy ; effect of conveyance 1242 ' 

to sell real property adjudged to be sold, when required to' give security 1243 

conveyance of, on such sales, what to state ; 1244 

for provisions as to exceptions on trial before. (See Exception.) 

Release op Property. (See Attachment op Property ; Levy op Execution.) 

Relief: 

fi*om judgment, etc. , obtained by mistake, etc 724 

from consequences of failure to plead, etc ..... 783 

Remittitur. (See Court op Appeals.) 

Removal of Action. (See County Courts ; Superior City Courts ; Supreme Court.) 

Rensselaer County : 

jail liberties for ♦ 145 

Reply : 

defence of limitation, when taken by 413 

demurrer to, for insufficiency 493 

what to contain 514 

application for judgment, on failure to 515 

to new matter in answer, court may require 516 

may contain two or more avoidances of same defence, etc ; 517 

new matter in, deemed controverted 522 

may be stricken out, for disobedience to order for discovery, etc 808 

when issue of fact raised by 964 

(See Pleading.) 

Report OF Referee. (See Referee.) 

Reports : 

of court of appeals. (See State Reporter.) 

of decisions of supreme court. (See Supreme Court.) 

Rescue : 

of property or person in custody, how punishable 14 

of defendant after arrest, sheriff is liable for 587 

Resistance : 

to mandate, proceedings in case of. ,. 104-107 

Restitution : 

when compelled after judgment collected 445 

maybe enforced by court where judgment set aside, etc 1292, 1323 

Return : 

of writs and process, time and manner of. < 23 

of proceedings, judge out of office may make 25 

of warrant of attachment, when warrant is annulled, etc , . . . 712 

by officer or subordinate court, amendment of ...» 725 

in a special proceeding, where to be filed 825 

of commission 901-903 
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BiCHMOND Countt: Section. 

6teno£rrapher for supreme ooort, connty coart, etc.^ in 256, 257 

BocKLAND Countt : 

stenographer for supreme court, county court, etc., in 256, 257 

Rules : 

general rules and orders of court of appeals, to be pubMshed 18 

of court of appeals, as to admission ol attomevs ; tio w ctiauged, etc 57, C8, J9:( 

of practice in court of appeals, court may make 193 

justices of N. x . marine court may make 823 

(See General Rules of Practice.) 

8. 

Sale: 

of property attached. (See Attachment of Property.) 

by sheriffor referee, of real property adjudged to be sold, effect of. 12i2 

(See Sale Under Execution.) 

Sale Under Execution : 

or under judgment, to be at auction, and in day time 1384 

penalty for taking down, etc., notice of 1385 

not affected as to bona fide purchaser, by sheriff's omission to give notice, etc 13b6 

sheriff, etc. , not to purchase at 1387 

now made when sherifl' dies or is disquaiilied 1388 

of personal property ; partner's interest 1417 

how made by officer 1428 

notice of, to be posted 1429 

of real property, provisions as to, apply to certain leasehold estates 1430 

held in tinist, when allowed « 1431 

e(iuity of redemption not to be sold for mortgage debt 143*2 

direction to be endorsed on execution, in such a case 1433 

notice of, how given 1434 

property, how described in notice 1435 

penalty for irregularity in 1436 

manner of conducting 1437 

certificate of. to be made by sheriff, etc 1438 

certificate ol, to be recorded, and duplicate delivered by sheriff. 1439 

title not divested until deed given 1440 

rights of holder of property atter 1441 

oi*der to prevent waste atler 1442 

proceedings to punish violation of such order 1443-1445 

redemption after. (See Redemption of Real Property sold on Execu- 
tion.) 

conveyance, by sheriff, of property not redeemed 1471 

to whom such conveyance must be made 1472 

conveyance to executor in case of death, etc 1473 

assignee of certificate of, when entitled to deed 1474 

conveyance where coroner, etc., acting has died 1478 

purchase-money may be recovered back, on failure of title, after 1479 

remedy of judgment creditor thereupon 1480 

sold under previous judgment, etc., not allowed, when 1495 

Satisfaction : 

of judgment after warrant of attachment levied '. 708 

how and by whom to be executed, etc 1260 

must be executed on payment of judgment and request 1261 

of judgment or mortgage, required on redemption of real property by creditor, after execution 

sale 1450-1453, 1463 

Schenectady : 

wards of, considered towns as regards jury lists 1041 

Seal : 

omission of, or a wrong seal, not to invalidate process ^ 24 

of each coni't to remain the same 27 

of courts, description of, to be recorded, etc 27 

of sun'ogate to be the seal of surrogate's court 27 

kept by county clerk, to be the seal of certain courts, and of the county ^ 27, 28 

of court may be affixed by impression 29 

destruction and renewal of 30 

on executory instrument, only presumptive evidence of consideration 840 

of public officer or corporation, how affixed 960 

of natural pei-son, how affixed 960 

Secretary of State : 

to keep recoi*d of seals of courts 27 

to keep certificate of age, and official term, of certain judges 64 

to distribute volumes of court of appeals reports 213 

Security on Appeal. (See Appeal.) 

Service : 

of papers on non-resident attorney, practising in the State 60 

mandates, by sheriff, or other officer, how made 102-107 

papers on a prisoner, how made 131, 132 

mandate of N. Y. marine court, may be made where 388 

summons. (See Summons.) 

copy complaint or notice, with summons 419, 420 

papers, may be personal on party or attorney 796 

by mail ; how made. 79T 
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Sebvice— ConMnuAi. Section. 

of papers, by leaviDsr at office or residence 797 

by mail, double time of. 798 

when required to be, on attorney 799 

when not required 7£0 

on clerk, for non-resident party SCO 

through branch post-office, in New York 801 

rules as to, generally, do not apply to certain papers 802 

of subpoena, mode of 852, 854 

of order for examination of party or witness before trial 873, 876 

affidavit of, is presumptive evidence, when person serving is dead, etc , 927 

Sessions, Court op : 

is a court of record • 2 

seal kept by county clerk to be the seal of 27 

who not to sit on certain appeals to « 48 

stenographer for 358-361 

(See General Sessions ; Special Sessions.) 

of interrogatories. (See Commission.) 
of case and exceptions. (See Case.) 

Severence : 

of action, where causes of action improperly joined in complaint 497 

on admission of part of plaintiff's claim 511 

where issues of law and fact arise, etc 1220 

Sheriff : 

punishment of, for misconduct 14 

may be directed to thirnish rooms, etc., for court of record 31 

or deputy, etc., not to practice as attorney ^ 62 

when to act as crier of courts of record 92 

of Kin^d county, to appoint attendants on -certain courts 95 

to require constables to attend courts y 97, 98 

to furnish minute, on receipt of mandate 100 

to deliver copy of mandate, on serving 101 

must execute mandate ; may fnake return, in certain cases, by mail 102 

neglect to execute mandate in special proceeding, how punished 103 

may command aid to overcome resistance ; proceedings 104-107 

to have custody of jail and prisoners. (See Jail ; Prisoner.) 

to admit prisoner to jail liberties 149 

court may order prisoner out of custody of 156 

neglecting to closely confine prisoner lor contenflpt, etc., liability of, etc 157 

liability of, for escape of a prisoner. (See Escape.) 
when a party to action, duties of coroner. (See Coroner.) 

certificate furnished to, on quiiiilying '; 182 

former, powers of, when to cease 183 

to deliver jails, process, etc., to successor. . . ^ 184, 185 

return in his own name, process fully executed j, 186 

complete execution of certain process li^e 

deliver certain orders of aiTest to new 187 

delivery of jails, process, etc., how enforced 188 

to attend general term of supreme court ; duties thereat 242 

fees of, for attending general term, how paid 2i3 

limitation of action against 383, 385 

to serve summons and make return 425 

certillcate of, is proof of service of summons 434 

when liable as bail ; prosecution of official bond 587, .588 

when so liable, has rights and privileges of bail 595 

duty of, on execution against defendant under bail 598 

may be ordered to take and deliver or convey property 718 

return made by, may be amended by order '. 725 

preference of action against 791 

waiTant of commitment of witness to issue to 868 

or other officer, liability for arrest of witness attending under subpoena 863, 864 

duties with respect to trial jurors. (Sec Trial Jurors.) 

duties in case of struck and foreign jury .^ 1865-1071 

neglecting to take charge of jury, in special proceedings, how punished 1196 

notice to be given to, ot fine imposed for such neglect 1197, 1198 

such line, how collected or i*emitted 11<)9 

sales of real estate to be by, or reieree ; effect of conveyance 1242 

conveyance by, what to state, etc ' 1244 

duty of, on payment to him of amount of execution 1266 

execution to issue to ; provision where he is party, etc 1362 

to Indorse, on execution, time of its receipt 1363 

duties, on sale nnder execution. (See Sale under Execution.) 

substitution of indemnitors for, in action for levy under execution, etc 1421-1427 

to ^ive notice of such action to indemnitors 1427 

duties of, in executing order of arrest. (See Arrest ; Bail.) 
as to custody and support of civil prisoner. (See Prisoner.) 

Sheriff's Jury : 

mode of trial by, of claim of third person, to property seized under mandate 106, 109 

claim of third person, to property attached, may be tried by 657 

proceedings alter, and effect of such trial 658, 659 

m New- York, how selected 1112 

claim of third person, toproperty seized under execution, may be tried by 1418 

proceedings alter, and effect of such trial 1419, 1420 

0LANOBR. (See Libel.) i 

863 



INDEX. 



• 



8peciai< Jubt. (See Jubt.) SscnoN. 

Special Pbocekding : 

not diflcontinaed by change, racancy, etc., in judges 26 

proceeding in a, commenced before one Jndge of court of record, in New- York, may be con- 
tinned before another 26 

parties may stipulate to try, elsewhere than at court-house, when 87 

not to abate by failure or adioumment of court 44 

disability of officer before whom pending; substitution, etc 62, 63 

powers of judge of superior city court, in 268 

Jurisdictionof superior court of Buffalo, in 292, 2»3 

removal of, ft*om county couit to supreme court 342 

such removal not to impair process, etc 346 

rules of limitation of action, appl v to 414 

process, etc., for commencing, when served like summons 433 

return or paper in, where to be tiled 826 

order in, where to be entered 826 

witness subpoenaed in, etc., exempted fl*om arrest 860 

how production of book of account compelled in 867 

appeal IVom final order in, made in same court l.%6 

by another court or judge 1367 

intermediate oi*der may be reviewed on 1368 

limitation of time for 135d 

provisions as to appeal to general term, etc. , applied to 1360 

provisions relating to actjQns apply to 1361 

Special Sbssiows, Courts of : 

are courts not of record 3 

of court ot record, adjournment of ; proceedings thereupon 34 

(See also Sui^eme Court.) 

Special Verdict. (See Jurv.) 

State: , . . 

arrest in action to recover money, etc., belonging to 649 

ullicer, injunction, how issued against 606 

oath taken without the, how taken, certified, etc »44 

statute and common law of other, how proved 942 

conveyance of land situated in other, how proved 946, 947 

docket, etc., of justice of the peace of adjoming, how proved, etc 948-961 

State Reporter : 

appointment of. 198 

reporter of court of appeals is styled the , 209 

duties of 210, 211 

to have no pecuniary interest in the reports 211 

contracts for publication of reports to be made under supervision of 211 

not to obtain copyright for opinions contained in reports 212 

copyright of head-notes, etc., to be obtained! 212 

distribution of the reports 213 

duty on expiration ot office 214, 216 

to deposit certain opinions with clerk 216 

Statttte * 

limitatonofactionon, liability created by 382-384 

private, how pleaded 630 

of the State, how proved 982 

of other states and foreign country, how proved 942 

Stay of Proceedings : 

exception to pleading not to operate as 645 

when not to exceed twenty days . . .'. 775 

(See also Appeal ; Injunction.) 

Stenographer : 

qualifications and duties of ; oath of office, etc 82-88 

notes of, may be treated as minutes of judge for certain purposes 1007 

(for different courts and counties. See titles of those courts and counties.) 

Stockholder : 

of moneyed corporation or banking association, limitation of action against 394 

Struck Jurt. (See Jury.) 

Submission op Controversy : 

how made; case for, etc ...-. 1279 

papers to be filed; controversv thereupon becomes action 1280 

proceedings on, regulated ; trial, judgment, etc 1281 

Subpoena : 

courts of record may issue 7 

from N. Y. marine court, may be served, where 838 

how served on witness ; fees to be paid 862 

penalty for disobedience to 853 

how issued and served in hearing before arbitrator, referee, etc 864 

penalty for disobedience to, in special cases 856, 856 

^8ued oy justice of the peace, excepted from certain of foregoing provisions 869 

duces tecum, records not to be removed by virtue of, etc 866 

book of account, production of, not compellable by 867 

to produce books or papers of corporation 868 

served on corporation or public officer, how obeyed 869 

for party or witness, to be examined before trial, etc 874 

disooedience to such , how punished 874 

864 
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for witness on deposition, by consent 879 

to be used on motion 885 

to be ased without the State 915-918 

penalties for disobedience to such 9*20 

(See also Witness.) 

Substituted Service. (See Judgment; Service; Summons.) 

Substitution : 

of one olflcer for another, in special proceeding ^ 62, 68 

of defendant in place of sherin, in certain actions in attachment cases 710 

of party, does not invalidate bond or undertaking 816 

of indemnitors. In action against oflicer for levy, etc., when and how made -. . . 1421-1427 

of parties on appeal. (See Appeal.) 

Suffolk County : 

stenographer for supreme court, county court, etc., in 266, 257 

Summons : 

delivery of, to olflcer for service, when deemed commencement of action 899, 400 

civil action in court of record, commenced by 416 

requisites of 417 

form of. 418 

complaint or notice, when to accompany ; consequence of failure 419, 420 

notice of no personal claim, etc., when to accompany 428 

efl'ect of service of such notice 423 

voluntary general appearance equivalent to personal service of 424 

service of, who may make : sheriff's duty, etc 425 

personal service on natural person, how made 426-429 

service on person designated to receive same -. 430 

personal service on domestic corporation 431 

foreign do '. 432 

process, etc., to commence special proceeding, served like 438 

proof of service of, how made 434 

mode of service, where defendant not found, or evades, etc 435, 436 

llUng of papers on such service ; proof of service 487 

service by publication, and without the State 438-448, 446 

proof of such service 444 

unknown defendant or defendant whose name is unknown, how designated in 451 

supplemental, to issue to pai'ties brought in ; its service, etc 453 

order of arrest may accompany 658 

injunction order may accompany 608 

waiTant of attachment may be issued before service of. 638 

service of, after issuing warrant of attachment 638 

supplemental, may issue, on bringing in successor of deceased party 760 

rules as to service of papers, generally, do not apply to 802 

dismissal of complaint for neglect to serve 821 

to be liled within ten days after service 824 

Sunday : 

courts not to sit on, except, etc 6 

arrest on, when allowed 6 

commitment and discharge of prisoner on, when allowed 6 

when excluded in computing time 788 

Superior City Courts : 

chief judges are members of convention to make general rules of practice 17 

may direct clerk to destroy certain papers 21 

judges of, may perform duties of justice of supreme court at chambers 241 

general jurisdiction of. .' 263 

jurisdiction as to domestic corporations, etc., how determined 264 

where there are two or more defendants 265 

presumed; want of jurisdiction, matter of defence 266 

etc., when co-extensive with that of supreme court 267 

judge of, has powers, etc., of justice of supreme court 267, 268 

actions, etc. , may be removed into supreme court, to change place of trial 209, 270 

appeal f^m order of removal 271 

order to stay proceedings, in order to procure removal 272 

remo vfd of action to supi'eme court, when fudges of city court cannot act 273 

Arom supreme court to city court by consent 274 

duty of clerks, when removal tVom one court to another is made 275 

removal not to in v alidate foimer proceedings, etc. ; surrender by bail, etc 276 

when county judge may make order in 277 

may send process to any county, when 278 

proceedings commenced before one judge of, may be continued before another 26, 179 

appointment of terms, etc 280 

general terms, by whom held; cause, when reheard, etc 281 

special and trial terms, by whom held 282 

new records, etc., in place of those mutilated or injured 283 

clerks and deputies ; appointment, removal, powers, etc 284, 286 

may appoint receiver in certain cases 713 

power of, as to transfer of money, etc., in court 748 

Judge of, may order discharge of witness from arrest 862 

provisions for appeal to general term of, same as in supreme court. (See Supreme Court.) 
clerks of, general duties of. (See Clerk ; County Clerk.) 

Superior Court op Buffalo. (See Buffalo, Superior Court of.) 

Superior Court of the City of New York. (See New York, Superior Court, etc.) 

Supersedeas : 

as to defendant in actual custody, when ordered • 572 
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Supervisors, Board of : Sectton. 

to pay for printing calendars of certain conrte 20 

to provide roomn, I'arniture, etc., for conrts of record \ 31 

for payment of court stenograpliers 88 

to appoint physician to county jail Vld 

in certain counties, to provide stenogi'aptier for county court 358 

SUPPLEHBNTAL : 

pleading. (See Pleading.) 
summons. (See Summons.) 

Supreme Court : 

is a court of record 2 

mav direct county clerk to destroy certain papers 21 

seal kept by county clerk, to be tlie seal of 27 

general term to examine applicants for admission to practice 56 

may suspend or remove attorney 67 

attendants upon sittings of. 93, 96, 242 

general Jurisdiction of .'. . 217 

Judicial departments ; general terms 219 

general term justices, oesiguation, term of office, vacancies, etc 219-224 

generaX term justice, ma^ act without his department 224 

times and places of holding general terms* how appointed 225-227 

associate justice, when to preside at general term 228 

disability of general term justices 229, 231 

general term may be held by two lustices 230 

re-argument ordered, if two justices do not concur 230 

times and places for holding special terms, circuit courts and oyer and terminer 232, 238 

publication of appointments of such terms C. . . 233 

governor may appoint extraordinary terms of 234 

general powers and duties of justices oi 235 

judges of other courts in New* York may be designated to hold terms of 236 

failure of a term, governor how to prevent 237 

adjournment of special teim to judge's chambers ; trials thereat 289 

judges of superior court of Buffalo may make ordors in 240 

powers of justices at Chambers, who may exercise 241 

officers required to attend general terms 242 

duty of sheriff, as to rooms, etc., for general term 242 

fees of clerk and other officei*s attending general term, how paid 243 

reporter of, how styled 244 

term of office ; how appointed and removed 245-247 < 

Sapers and opinions to be furnished to 248 

uties of ; no salary to be paid to 249 

publication and price of supreme court reports 249, 250 

stenographers for, in first district 251-253 

counties of second district 254-257 

the other districts 258-261 

salaries of the latter, how paid 259 

temporary stenographer for ; his expenses, etc., how paid 261, 262 

removal of cause to and from superior city court. (See Superior City Courts.) 

may remove action from N. Y. marine court to itself 319 

county court to itself; effect, etc 842, 343 

justice may make orders in county court 354 

injunction against State officer, issued by, at general teim only 6ii5 

may appoint receiver in certain cases 713 

may direct transfer of money in court, etc., to guardian, etc 747 

motions in, where to be heard 769 

justice of, may order discharge of witness arrested 862 

issue subposna for witness on deposition to be used without the State 915, 917 

J provisions as to place ot trial, apply only to 991 

udge may order additional jurors to be drawn for circuit or oyer and terminer 1056 

action on undertaking on appeal to, when not to be brought 1309 

may order levy discharged when judgment appealed A'om ' 1310 

may limit amount of security on appeal in certain cases 1312 

paperd to be transmitted on appeal to or from 1315 

appeal to, from judgment of inferior court 1340 

limitation of time for such appeal ; security thereupon 1341 

appeal to, from order of infehor court 1342 

limitation of time for such appeal ; stay of proceedings, how granted 1343 

appeal to, from inferior court, how ana where heard, etc 1344 

juogment or order on such appeal, where entered, etc 1345 

appeal to general term of, from final judgment, or order, in action 1846-1348 

from interlocutory judgment 1349 

from, final judgment rendered after interlocutory judgment affirmed 

or new trial denied 1350 

limitation of time for 1351 

stay of proceedings upon 1351, 1852 

papers upon which, heard 1353 

judgment-roll on affirmance 1354 

where to be heard, judgment where entered 1355 

from order in special proceeding. (See Special PROCEEDDfO.) 

Surety : 

to undertaking or bond, when one is sufficient 811 

must justify 812 

when several may justify, in smaller amounts 818 

(See also Bail; BoNb for Jail Liberties ; Undertaking.) 

Surprise : 

relief from judgment, etc., obtained by 7S4 
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SuBRBiTDER. (See Bail ; Bond fob Jail Liberties.) Section. 

Surrogate. (See Surrogates' Courts.) 

Surrogates' Courts : 

are coarts not of record S 

seal of sarrogates to be seal of 27 

certain appeals tVom, have preference on calender, when 791 

surrogate and clerk must search files and certify transcripts 1)61 

petition must be made to, for leave to issue execution after death of Judgment debtor 1381 

T. 

Talesmen. (See Trial Jurors.) 

Tender : 

in what actions allowed ; when to be made 731 

amount must be paid into court 732 

effect of, on costs and interest : 733 

amount of, when deducted from recovery 734 

Terms of Courts. (See the titles of the several courts.) 

Teste : 

of writs and process, form of. 583, 

mistake or omission in, does not invalidate process 24 

Time: 

for deciding motion, relating to provisional remedy 720 

of notice ol motion 780 

enlargement of, in legal proceedings 781 

affidavit, or copy to be served with copy of order enlarging 782 

relief after expiration of. 783 

cannot be extended, when 784 

for appeal and certain motion, when extended 785 

of publication of certain orders, in action for benefit of creditors 786 

of legal notice, how computed 787 

how computed, in general 788 

Title : 

of bona fide purchaser of personal property before levy of execution not affected thereby 1409 

to real property sold on execution, not divested until deed given 1440 

Town Clerk : 

copies of papers filed with, or record kept by, is evidence 934 

. jury list to be filed in office of 1037 

Transcript of Judgment. (See County Clerk ; Judgment.) 
Trial : 

notice of, for adjourned term 54 

elsewhere than at court-house, stipulation for .,. 37 

of issue of fact commenced,'may be continued beyond term 4& 

appeal to court of appeals, from order granting or i*ef using new 190, 191 

judgment of court of appeals on appeal IVom order granting new 194 

place of, of actions in certain coui-ts, supreme court may change 218 

of issues of fact. (See Issue of Fact.) 
of issue of law. (See Issue of Law.) 

party serving notice may bring on cause for 980 

party bringing on cause for, must furnish court with copies of papers 981 

what actions to be tried where subject of action, etc., situated 982 

must be tried where cause of action arose 983 

place of, in other actions 984 

may be had in county designated in complaint, unless place is changed 985 

demand by defendant that place of, be changed to proper county 986 

when defendant may move to change place of, to proper county 986 

change of place of, when court may order 987 

effectof, as to subsequent proceedings 988, 9ti9 

effect of reversal of order for 98!) 

provisions as to place of, applvonly to supreme court 9i/i 

exceptions on. (See Exceptions.) 

by a Jury, regarded as continuing until verdict is rendered, for certain purposes 992 

new, how case to be made and settled on motion for 997 

case not necessary on motion for, on minutes of Judge, etc 998 

motion for, on minutes of judge, when and how made 999 

on exceptions, may be heard in first instance at general term « 1000 

after interlocutory judgntent may be made on exceptions at general term 1001 

when to be made at special term 1002 

provisions as to review of trial by jury, extend to trial by a Jury of specific questions of fact, etc. 1003 

may be /yrranted as to some questions tried, and refused as to others, when '. 1003 

motion for, where to be maiie in particular case 1003 

after hearing before referee, where to be made 1002, 1004 

may be made after final Judgment .* 1005 

does not effect stay of proceedings on Judgment, unless order therefor is made .... 1006 

not prejudiced by exceptions taken, etc 1006 

must be by court when jury trial waived, unless reference ordered 1006 

by Jury, how waived T.... 1009 

by court, decision, when to be filed; consequence of failure 1010 

by a referee. (See Referee.) 

or a demurrer, decision or report on 1021 

of whole issue of fact, decision or report on 1022 

Earties may require court or referee to determine particalar questions on 1023 

y court or referee of whole issue of fact. Judgment, how taken after.. . • 1228 
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of submission of controversy withoat action 1281 

as to formation, etc., of jury on. (See Jury.) 
by sheriff's jury. (See Sheriff's Jury.) 

Trial Jurors, except in New York and Kings Counties : 

qualifications of 1027 

provision concerning property, qualiflcations of. , 1028 

certain public officers disqualifled to serve as 1029 

who are entitled to claim exemption flrom service as 1030 

evidence of exemption in certain cases 1031 

when Jvror to be discharged flrom serving as 1082 

excused firom serving 1083 

certain provisions, not to apply to New York iind Kings counties 1084, 1062, 1078 

certain town officers to make lists of 1035 

names of, to be taken from assessment roll 1086 

duplicate lists of, to be made and filed 1037 

county clerk to make and deposit ballots containing names of lOfM 

destroy old ballots lOSB 

to serve three years 1040 

wards of certain cities to be considered towns, etc 1 1041 

when and how man v to be drawn for courts of record 1042 

notice of drawing, fiow given ; 1043, 1045 

certain officers required to attend drawing of lOU-1046 

if officers do not appear at drawing of, new notice must be given 1045 

mode of drawing ; minute of drawing ; list to be delivered to sheriff 1047 

sheriff to notify, and make return 1048 

applicants to be furnished with copies of list of. 1049 

names of, who have served, to be kept in separate box 1050 

when to be drawn from such box 1051 

third box for names of, to be kept; ballots, etc : 1052, 1053 

when to be drawn from third box, and how notified 1054, 1055 

Justice of supreme court may order additional, drawn for fliture term 1056 

proceedings on such order ; filing, etc : 1057 

additional, may be ordered by certain courts, during sitting of term 1058 

how such additional drawn and notified 1059 * 

may be ordered to attend term of county court, etc., on particular day 1060 

fine to be imposed for non-attendance of 1072 

proceedings on fine for non-attendance of 1072-1076 

when court may discontinue such proceedings 1077 

talesman, how procured to act as 1171, 1172 

duty of talesmen, etc 1174 

venire to procure, not necessary 1191 

not to be questioned for verdict 1192 

penalty for accepting bribe, etc 1193 

person procurinr, to accept bribe 1194 

neglect to attena as, in special proceeding 1196 

notice of fine in such case, to be given to 1197 

return of such fine of, how made '. 1198 

such fine, how collected and remitted 1199 

in the superior court of Buffalo, special provisions relating to. (See Buffalo, Superior 
Court of.) 

(See Jurors ; Jury ; Jury Trial.) 

Trial Jurors in Kings County : 

qualifications of. 1029, 1126 

who may claim exemption from service as 1127 

evidence of right to exemption in certain cases 1128 

length of service required ; notice to attend as 1129 

when court to excuse from service : •. 1130 

commissioner, clerk of court must certify to, as to attendance, excuses, etc. , of. 1131 

to select ; his general powers ; assistants, how appointed 1132 

to receive and account for fees and fines, etc 1133 

rooms for, and expenses of, how provided for 1134 

list of Jurors to be furnished to, selection by 1185 

to publish notice, and receive evidence of exemption 1126 

list of Jurors to be prepared and filed by 11H7 

to make supplemental lists, and file transcripts, etc 1138 

ballots to be prepared and deposited by 1138, ll:i9 

what officers to attend drawing ; number to oe drawn 1140 

proceedings preliminary to drawing 1141 

drawing, ho9r conducted 1142 

certificate to be made by commissioner and Judges ; sealing of boxes 1143 

subsequent drawings, how conducted 1144 

proceedings, when first box exhausted 1145 

commissioner, to transmit panel to sheriff ; sheriff to notify Jurors 1146 

days for which they are to be notified, excusing, etc 1147 

sheriff to make return of notification of 1148 

court may order new panel of ; new panel how drawn and notified 1149 

to be drawn in certain special special proceedings before county Judge or Judge of Brooklyn city 

court 1150 

compensation to Judges for services relating to 1151 

fine for non-attendance of. 1152 

mav be compelled to serve, how 1153 

commissioner, to notify Jurors fined to appear ; board for enforcement, etc., of fines 1154 

to collect fines and make return, etc., precept for fines 1155 

fines not collected by precept, to be docketed and enforced as judgments 1156 

certificate of, to be filed to discharge lien . : 1157 

corruptly omitting name, etc., guilty of felony 1158 
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, Trial Jusobs in Kings CoiJurrY—Coniinutd. Sbction. 

j eommissioner, other wilftil omission of duty by, is a misdemeanor 1169 

givinff flEilse information, etc., to, etc., declared a misdemeanor 1160 

to make report and pay over money 1162 

talesmen, or additional jurors may oe ordered to lorm a jury 1171 

dat^ of talesmen, etc. (See also Just.) 1174 

venire to procure, not necessary 1191 

not to be questioned for verdict .\ 1192 

penalty for accepting bribe, etc 1193 

person procuring, to accept bribe 1194 

neglect to attend as, in special proceeding 1195 

notice of fine, in such a case, to be given to 1197 

return of such fine of, how made. 1198 

such fine, how collected and remitted 1199 

(See JUBOBS ; Jubt ; Jubt Tbial.) 

TBIAL JUBOBS INfTHB ClTYt AND COUNTT OP NBW-YOBK : 

qualifications of 1029, 1079 

who|deemed a resident 1080 

who may claim exemption from service as 1081 

evidence of right to exemption, in certain cases 1082 

military officers to deliver list to commissioner of jurors 1083 

jury;;year, when to begin ; length of jury service 1084 

when court may temporarily excuse t!rom attendance 1085 

for what causes and how excused, by court, in otiler cases 1086 

applying, to be excused, must produce notice, etc 1087 

service in a court not of record ; when an excuse 1088 

clerk of court to make return as to attendance, etc 1089 

to be selected by commissioner of jurors, his powers, etc 1090 

general powers of commissioner * 1091 

public officers required to aid him 1092 

expenses of his office, how ^aid ; rooms, etc 1093 

lists of, to be prepared ; notice ; exempnons of, to be decided by commissioner ^ ..... . 1094 

Sersons, how required to testify as to liability to serve as 1095 

sts of, to be returned to county clerk ; correction of. 1096 

ballots ; supplemental lists, etc i 1097 

number of, to be drawn for each court of record 1098 

when to be drawn ; what officers to attend 1009^1101 

notice of drawing of ; proceedings on drawing ; mode of drawing 1100-1104 

if term consists of separate parts, how drawn ^ 1104 

commissioner to issue notice to drawn , 1105 

to be notified by sheriff ; return of sheriif 1106 

clerk of court to certify as to mode of service * 1107 

court may order new panel^drawn during term 1108 

to be fined for non-attendance : remission of fine , 1109 

maybe arrested and compelled to serve 1110 

in district courts, how selected and punished for default 1111 

sherilTs pury to be selected from lists of. , 1112 

proceedings before commissioner, to enforce fines of 1113 

board for enforcement of jury fines, who compose it; proceedings before, etc 1114 

general ipowers of board for enforcement of jury fines 1116 

commissioner to issue warrant to collect fines ; powers and duties of sheriff thereon 1116 

file certificate of uncollected fine with county clerk ; effect of such filing 1117 

receive fines; accountsof, etc 1118 

require corporation attorney to prosecute, etc 1119 

physician giving false certificate to, guilty of misdemeanor 1120 

persons required to ftimish information to commissioner ; penalty for refusing 1121 

bribery of, or attempt to bribe officers, declared a misdemeanor 1122 

officers, etc. , receiving bribe guilty of a misdemeanor : 1128 

concealing offer to take bribe, guilty of misdemeanor 1124 

false swearing as to, etc., deemed peijury 1126 

talesmen, or additional jurors, may be ordered to form a jury 1171 

duty of talesmen, etc. (See also Juby.) 1174 

venire to procure, not necessary 1191 

not to be questioned for verdict 1192 

penalty for accepting bribe, etc , 1193 

person procuring, to accept bribe 1194 

• nefflect to attend as, in special proceeding : 1196 

notice of fine, in such case, to be given to •*. . . i 1197 

return of such fine, how made 1 1198 

such fine, how collected and remitted 1199 

(See JuBOBS ; Jubt ; Jubt Tbial.) 

Tboy : 

justices' court of. (See Justices' Coxtrt.) 

wards of, considered towns as regards jury lists » 1042 

Tbustee: 

of express trust, defined 4 449 

may sue alone 449 

cannot be arrested, except for personal act. , 556 

money, etc., in court, when transferred to 747 

Sowers of, in relation to such moneys, etc 749 

eathof, when not to abate action Drought by .' 766 

reference on appointment of 827 
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Undsstjuciho : Section. 

when required on application to court for judgment by deflMilt 1216, lil7 

on appeal to the court of appeals. (See CousT of Appeals.) 

on application of partners for release of partnership property levied upon 696, 696, 1414 

to be given when claimant succeeds in claim of title to property levied upon 1419 

on appeal generally. (See Appeai^.) , 

where vessel or cargo is attached. (See Attachment of Pbopebtt) 
in legal proceedings generally. (See Bond OB Unbestakino ) 
to obtain order of arrest. (See Abrest.) 

warrant of attachment to discharge attachment. (See Attachment of Fbopebty.) 
of bail. (See Bail.) 
to obtain injunction order. (See Injunction.) 

United States : 

prisoners of courts of, sheriff to receive and keep 133, 134 

records of courts of, how proved 948 

records, etc.. of department of government of, how proved 944 

transcript of judgment of court of, may be filed with ooun^ clerk, and judgment docketed 1271 

military pav, bounty, arms, equipments, etc., of person in service of, exempt from execution. . . 1393 
deposition for use in courts ofT (See Deposition.) 

Unknown Pebsons : 

how designated in summons 461 

Unsound Mind. (See Idiots, Lunatics, etc.) 

Utica : 

wards of, considered towns in respect to Jury liats 1041 

recorder's court of. (See Bbcobdebs' Ooubts.) 

V. 

Valuation : 

of attached vessel. (See Attachment of Pbopebtt.) 

Yabiance: 

between pleading and proof. (See Pleading.) 639, 640 

between summons and complaint, when immaterial 721 

Vebdict : 

may be received on Sunday 6 

defects cured by 721 

death of party after, not to stay judgment 763 

in action for a wrong, no abatement after 764 

not to be rendered against party , after death 766 

motion to set aside, etc 999, 1000 

when taken subject to opinion of court 1185 

general and special, dennitions of. 1186 

when rendered 1187 

controlled by special finding i 1188 

entry of 1189 

motion for judgment on special 1233 

on verdict subject to opinion of court 1234 

(See' Jubt.) 

Vbbification : 

of complaint demanding alternative judgment. 486 

of defence not involving merits, required 618 

of pleading, when necessary 623 

effect of. 624 

how, and by whom made 626 

form of 626 

ofTcoonterclaim merely 527 

ofpleading) remedy for want of, or defective 628 

of answer, defendant when not excused f^om 629 

Vessel : 

or cargo, proceedings in case of attachment of. (See Attachment or Pbopebtt.) 
whenrecordof bill of sale, mortgage, etc., of, is evidence 94A 

Tillage : 

charter, ordinances, etc., of, bow proved 941 

w. 

Wabbant: 

of attachment. (See Attachment of Pbopebtt.) 

Wabbant of Commitment. (See Contempt ; Witness.) 

Waste: « 

wl^en action for, may be brought in superior city court 263 

damages on vacating injunction in ejectment or dower, include 617 

after sale of real property on execution. (See Sale undeb Execution.) 

Westchesteb County: 

stenographer for supreme court, county court, etc. , in 266, 257 

court to direct addinonaljurors to be drawn, instead of talesmen 1171 

Will: 

limitation of action to establish 88i 
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WITMX8S : SlOTXOH. 

punishment of, for refiual to be sworn or to answer 8-li 

(See niflo GoMTXHPT ) 

detention, etc., of, when and how punishable .* U 

before sheriff's jory , attendance and examination of 108 

fiBes, how taxed and paid lOe 

not to be excluded on account of interest 8W 

when party, etc. , cannot be examined as > 8tt 

when husband and wife not competent witnesses 880, 881 

conviction for crime not to exclude 888 

dergrmen, etc. , not to disclose conflsssions 888 

physicians not to disclose profisssional information 884 

attorneys, etc., not to disclose commnnications 886 

such testimony may be given, when patient or client is present and does not object , 886 

when not excused nx>m testifying 887 

testimony of party at the instance of adverse party, may be rebutted 888 

how sworn 848-851 

may be examined by court to ascertain capacity, etc 850 

•mode of serving subpcena on, fees to be paid 859 

disobeying subposna, penalty for 858 

m special cases, penalty for 855 

attachment against defitiuting, in special cases 855 

may be imprisoned for contumacy, etc 856 

warrant to commit, contents and execution of 857, 858 

subpoenaed before Justice of the peace, not subject to certain provisions 859 

exempt Arom arrest while obeying subpoena, oraer, or Judgment 860, 865 

discharge of, from arrest in violation of last provision « 801 

who may make order discharging fh>m arrest 862 

arrest wnile obeying subpoena, etc., may maintain action 868, 864, 865 

objections as to testmiony on deposition may be taken at trial 888, 911 

may be subpoenaed to attend before referee 1017 

deposition and examination of, without the State. (See Dbpobition.) 

before trial. (See Dbpobition.) 
deposition of, to be used without the State, (See Dbpobition.) 

(See SuBPOSNA.) 

Woman: 

arrest of, in an action, when allowed 65S 

when execution against person of, may be issued 1488 

Wkit: 

form and requisites of 99, 28, 94 

when not invalidated by want of seal, or a wrong seal, or mistake, etc 24 

fidlure or adjournment of court 44 

of inquiry, on fkilure to reply to counter-claim 515 

of ne>exeat, abolished 548 

of injunction, abolished 602 

« of inquiry, when court may direct, to ascertain damages, etc 1215 

when defendant entitled to notice of execution of such 1219 

proceedings on, how reviewed 1289 

•f error, abolished 1298 

T. 

Yonns: 
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